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STATE OF FLORIDA 1 

COUNTY OF PALM BEACH j( 

The 'undersigned, being duly sworn, does say; 

1. That he is a Circuit Court Judge in and for the Fifteenth 

Judicial Circuit, Palm Beach County, Florida, 

2. He presided over the case of State of Florida v. Mark 

Herman, Case No. 77-1236 CF. 

3. The attached report is a true and correct copy of the 

original report prepared and submitted by the undersigned to the 

Florida Supreme Court in accordance with Petition of Post-Newsweek 

Stations, Florida, Inc., 347 So.2d 404 (Fla. 1977). 

Sworn to and subscribed before me, this 2 fa4L2J day of 

September, 1981. 

/ 
My Commission Expires: 9-a -lb-- 



IN THE CIRCUIT COURT 

FIFTEENTH JUDICIAL CIRCUIT 
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THOMAS E. SHOLTS, JUDGE 
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Pursuant to paragraph (9) of the opinion of the Supreme Court 

of Florida in re: Petition of Post-Newsweek Stations, Florida, 

Inc,, 347 So.2d 404 (Fla. 1977), this Court submits its report 

concerning media coverage in the trial of State of Florida v, 

Mark A. Herman (Circuit Court Case No. 77-1236 CF). 

HISTORY 

Judicial Canon 3A(7) (formerly known as Canon 35) originated 

from a 1932 ABA resolution which suggested a complete ban (to 

prevent breaches of judicial decorum) on radio broadcasting and 

the taking of still photographs of judicial proceedings. Its 

complete history is attached as an Appendix to Justice Harlan's 

concurring opinion in Estes v. Texas, 381 U,S. 532 (1965). The 

Canon's adoption was related to excessive and spectacular media 

coverage of the Lindbergh kidnapping trial in State v. Hauptmann, 

180 A. 809 (N.J. 1935), cert. denied 296 U.S. 649 (1935). Canon 

35 was formally adopted by the ABA House of Delegates in 1937 and 

amended in 1952 to ban the televising of court proceedings. 

Rule 3.110, Florida Rules of Criminal Procedure, presently 

bans broadcasting, photographing, televising and taping of 

criminal judicial proceedings. Florida Experimental Rule 3A(7) 

was taken from ABA Canon 35 and temporarily supersedes Rule 3.110. 

On January 24, 1975, Post-Newsweek Stations, Florida, Inc. 

filed a petition for modification of Rule 3A(7) to permit use of 
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radio broadcasting equipment and television cameras in Florida 

judicial proceedings. By order entered January 28, 1976, the 

Florida Supreme Court permitted television coverage on a 

restricted basis of one criminal trial and one civil trial in the 

Second Judicial Circuit, Post-Newsweek Stations, Florida, Inc., 

327 So.2d 1 (Fla. 1976). Consent of jurors, witnesses and parties 

was required. Any camera film was to be filed with the Florida 

Supreme Court and could not, without prior approval, be shown for 

public broadcast.. On April 12, 1976, by interlocutory order, 

still photography cameras were also included. 

The Second Judicial Circuit authorization was expanded (due 

to difficulty in obtaining agreement of all involved persons) to 

include the Ninth Judicial Circuit. Petition of Post-Newsweek 

Stations, Florida, Inc., 337 So.2d 804 (Fla. 1976). On December 

21, 1976, a supplementary order granted similar authorization to 

the Fourth and Eighth Judicial Circuits, Having no success in 

obtaining all parties' consent, the Florida Supreme Court decided 

an involuntary experimental program was essential to a reasoned 

decision and, in effect, did away with the consent portion of its 

former order when it stated: 

"Consequently, in order to gain the experience which 
we deem essential to a proper final determination of 
this cause, it is the decision of this Court to 
invoke a pilot program with a duration of one year 
from July 1, 1977, during which the electronic media, 
including still photography, may televise and 
photograph, at their discretion , judicial proceedings, 
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civil, criminal, and appellate, in all courts of the 
State of Florida, subject only to the prior adoption 
of standards with respect to types of equipment, 
lighting and noise levels, camera placement, and 
audio pickup, and to the reasonable orders and 
direction of the presiding judge in any such 
proceedings. Post-Newsweek Stations, Florida, Inc., 
347 So.2d 402, 403 (Fla. 1977). 

The starting date was subsequently changed from July 1, 1977, 

to July 5, 197,7, at 12:Ol a.m. ending at 11:59 p.m. June 30, 

1978. A motion to extend the pilot program for an additional 

year was recently denied on May 11, 1978. The Florida Bar's 

Board of Governors on the same day, by resolution (21 in favor- 

8 against), instructed its counsel to oppose any effort to 

continue the experimental pilot program. 

On June 14, 1977, the Florida Supreme Court in Post- 

Newsweek Stations, Florida, Inc., supra, p0 404, established 

standards and criteria for use of cameras and electronic 

recording devices in Florida's courtrooms. Operation of the 

cameras was subject to strict standards, and the media had no 

right of appeal from restrictive trial court orders during the 

pilot program. The standards related to: equipment and 

personnel; sound and light criteria; location of equipment and 

personnel; movement during proceedings; courtroom light sources; 

conferences of counsel; impermissible use of media material; 

appellate review; and evaluation of the program. The Florida 

Supreme Court also limited the number of camera and audio system 

L 

c operators in trial proceedings to: 
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a. One camera person operating not more than one 
television camera. 

b. One photographer operating not more than two still 
cameras. 

C. One audio system for radio broadcast. 

The court also designated brands and models of cameras for 

courtroom use. The chief judge of each circuit was given 

responsibility to designate appropriate courtroom areas for 

placement of equipment. 

During the past year, Florida's Experimental Rule has not 

proceeded unchallenged: 

a. One criminal defendant sought a Federal Court 
injunction of the Experimental Rule, 

b. Two criminal defendants requested the Florida 
Supreme Court ban cameras in trial proceedings. 

C. One witness in a criminal case requested the Florida 
Supreme Court prohibit televising her testimony. 

d. An attempt was made to bar televising the testimony 
of a sixteen-year-old rape victim. 

Each challenge was rejected, See Briklod v. State, Fla. Sup. 

ct., No. 52,499; Briklod v. Rivkind, S.D. Fla., No. 77-2148- 

Civ-JLK, opinion filed July 20, 1977; Wilhoit v. State, 351 So. 

So.2d 409 (Fla. 1977); State v. Granger, 352 So.2d 175 (Fla. 

1977); State v. Bannister, So.2d (2DCA Fla. 1978), No. 

78-376, opinion filed March 10, 1978; Kreusler v. Sholts, 

So.2d , No. 53,348; Kreusler v. Sholts, S.D. Fla., No. 

78-8039 Civ-CF. 
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The last two mentioned cases concern this report because 

they arose when the widow of the deceased murder victim in the 

Herman trial objected to televising her testimony upon a claimed 

right to privacy under authority of the 9th and 14th Amendments 

to the U. S. Constitution and Article I, $1, Florida 

Constitution 1968. She sought injunctive relief in the Federal 

District Court and a direct Writ of Prohibition in the Florida 

Supreme Court. Her claims were dismissed in both instances. 

The lead federal case regarding the media's presence in the 

courtroom is Estes, supra, although Estes was not the first case 

in which the United States Supreme Court addressed the issue of 

cameras in the courtroom. Stroble v. California, 343 U.S. 181 

(1952). Most recently, both Estes and Stroble were referred to 

in Nebraska Press Association v. Stuart, 427 U.S. 539 (1976). 

See also Sheppard v. Maxwell, 384 U.S. 333(1966) and Murphy vs. 

Florida, 421 U.S. 794 (1975). 

An analysis of the Florida decisions as well as those of 

various federal and state courts is found in Attorney General 

Shevin's written presentation of April 8, 1978, to the American 

Bar Association's standing Committee on Standards for Criminal 

Justice. 

STATE OF FLORIDA V. MARK A. HERMAN 

The Herman trial was televised gavel-to-gavel by WPBT- 

Channel 2 (Public Broadcasting System). The proceedings were 
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extensively reported in most major newspapers published in 

Southeastern Florida, usually accompanied by still camera 

courtroom photographs. There was no separate radio broadcasting 

system installed, although a facility for audio pickup was made 

available by WPBT-Channel 2. 

At 9:00 a.m., Monday, February 6, 1978, the trial began, 

Pooling arrangements for media personnel were made in advance 

of the trial. The court appointed Mr. R. L. Horey, Court 

Administrator of the Fifteenth Judicial Circuit, to serve as 

liaison between the media and the court. Media personnel did 

not attempt to bypass the court's liaison officer, and all media 

personnel cooperated with the court in carrying out suggestions 

and requests. 

One portable television camera was used throughout the trial. 

The camera was operated by personnel of WPBT-Channel 2. Only 

one camera person manned the camera at any given time, 

Substitution of camera operators was done during recesses so as 

not to disrupt the proceedings. The court requested all 

microphones, including the directional microphone located on the 

camera, be turned off when panning counsel tables and side-bar 

conferences. 

A room immediately adjacent to the courtroom was reserved 

for personnel and equipment for video and audio tape 

reproduction. Thus, the halls immediately outside the courtroom 
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were not unduly congested nor were other courts in session 

overly disturbed by this activity. 

The courtroom was not remodeled to accommodate television 

equipment, but additional microphones, necessary cable equip- 

ment, the television camera and required video tape reproduction 

equipment were installed over the weekend before the trial. The 

court met with media representatives on Sunday afternoon, 

February 5, 1978, to finally inspect and approve the installation 

and equipment. 

The television camera was mounted on a fixed tripod base 

located directly to the rear of the jury box. 



L 

: c 

c 

The camera and cables were relatively unobtrusive, but because 

of the configuration of the courtroom and the location of 

existing benches, counsel tables and seating arrangements, the 

camera was located much too close to the jury box. 

The television and audio equipment caused no significant 

distractions. The trial was televised without resort to 

artificial lighting. Existing courtroom light was sufficient 

without increasing light intensity. The courtroom's air 

conditioning equipment caused some interference with the audio 

portion of the televised signal, This problem was somewhat 

remedied by adding, at the request of Channel 2, two 

microphones --one located at the bench and the other at the 

witness stand. 

On several occasions, before and after normal court hours, 

the court held informal conferences with Mr. Thomas N. 

Donaldson, Producer/Director of WPBT, concerning such matters 

as the length of a given day's session and particularly with 

respect to the two Saturday sessions which were televised "live" 

rather than video tape rebroadcast. For that, it was necessary 

to install additional equipment (a microwave transmitter) on 

the courthouse roof. Arrangements were made well in advance 

to satisfactorily complete this work. Channel 2 personnel and 

the building maintenance staff of the Palm Beach County Court- 

house cooperated well in installing and setting up all necessary 

additional equipment. 
-8- 
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The court permitted one photographer utilizing two still 

cameras (with not more than two lenses for each camera) to take 

still photographs. These still cameras partially conformed to 

specifications set forth by the Florida Supreme Court. In 

July, 1977, the Chief Judge of this Circuit generally approved 

the Leica M-2, Nikon F-2 and Leica M-4-2, cameras ultimately 

used at the Herman trial. 

A special seat was indicated for the still camera 

photographer who was not permitted to move about the courtroom. 

The news media agreed between themselves as to which still 

photographer would take pictures on any given day. 

During the first three days of trial, the court noticed 

some movement by the still camera photographer (from one side 

of the aisle to the other) when taking pictures. As soon as 

the matter was brought to the photographer's attention, the 

movement stopped and there was no further problem. In comparison, 

the clicking of the still photographer's camera shutter was 

more disruptive than the presence of the television camera. 

Although the court imposed no restriction on the number of still 

camera shots permitted, it now seems reasonable to minimize this 

distraction by setting a limit on the number of still camera 

shots taken of each witness. 

The front row of public benches were reserved for media 

personnel which included representatives from local newspapers, 
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radio and television stations, and employees of the Public 

Broadcasting System. The court requested media personnel 

refrain from interviewing, photographing or conducting any 

activity in the hallway immediately outside the courtroom 

because of possible interference with the free flow of 

spectators, parties, attorneys, witnesses and jurors to the 

courtroom. 

During the first week of trial, and contrary to the court's 

directive, a local television station (not WPBT-Channel 2) 

took mini-camera television shots in the hall immediately 

outside the courtroom. Interestingly, the court received a 

formal complaint about this activity from other media personnel 

and immediately rectified the problem by speaking with the 

offenders. 

Thus, it must be fairly stated that the experiment of fully 

televising the Herman trial worked out much better than the 

court believed possible. 

EVALUATION AND RJXOMMENDATIONS 

There were no histronics and no thespians, although the 

danger of acting for the camera will always exist. The attorneys, 

witnesses and all interested parties were properly behaved. One 

witness refused to testify from fear of her safety, partially 

contributed to by the television's presence. The court rejected 
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the witness' position and held her in contempt. 

The defendant objected to televising the trial on due process 

grounds, The court overruled his objections because of the 

Supreme Court's ruling temporarily suspending FRCrP 3.110. The 

State originally took no position either for or against tele- 

vising the trial, although subsequent to the verdict, the 

prosecutor stated an objection on security grounds because of 

possible retribution against several prison inmate witnesses who 

testified for the State and who might not otherwise have been 

identified to fellow inmates except for exposure on television, 

Because of excessive pretrial publicity and Channel 2's 

decision to televise the trial, the court decided to sequester 

the jury. The defendant requested the court sequester the 

witnesses as well. The court denied this request because there 

were approximately fifty named witnesses, and it was unreasonable 

and economically unfeasible to grant defendant's request. 

However, when the court invoked the witness rule, each witness 

was specifically directed not to watch television proceedings 

nor listen to radio news broadcasts, nor read any newspaper 

headlines or accounts concerning the trial. The inmate witnesses 

(housed at the Palm Beach County Jail) were not permitted to 

listen to any radio or television broadcasts, nor read any 
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newspaper accounts of the trial. This procedure was arranged and 

agreed to by the parties and enforced by court order, 

Because of the defendant's motion to change venue (generated 

by excessive pretrial publicity and contributed to by Channel 2’s 

decision to fully televise the trial), the court followed a 

pre-qualifying voir dire procedure by examining each juror 

individually away from the remainder of the jury panel and outside 

the presence of the television camera, although newspaper 

reporters and a still camera photographer were permitted to be 

present. 

Four general areas were discussed with each juror 

a. Pretrial media publicity (most of which dealt 
the defendant's extensive criminal record). 

. . 

with 

b. Juror attitudes toward television and other media 
coverage of the trial, 

C. Jury sequestration and length of the trial 
(estimated at three weeks). 

d. Capital punishment. 

The pre-qualification process was lengthy but necessary. 

The court was afraid the answers of individual jurors on such 

sensitive matters, if made within earshot of the entire panel, 

might prejudice other prospective jurors by causing the formation 

of opinions leading to disqualification. 

A panel of eighty-three jurors was individually interviewed. 

Thirty-five were excused for cause,, Forty-eight were pre-qual- 

ified after which the voir dire examination moved from chambers 

to the courtroom. 
-12- 
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The pre-qualifying procedure lasted four complete working 

days. The voir dire proceedings held in the courtroom took one 

working day. Of the thirty-five jurors discharged, fourteen 

were excused because of pre-conceived opinions formed by pretrial 

publicity; the others were excused because of attitudes about 

capital punishment or for hardship reasons. 

The great majority of jurors interviewed during voir dire 

stated they preferred not to have the trial televised but would 

nevertheless be able to render a fair and impartial verdict. 

Only a few thought the idea of televising the trial and taking 

still photographs in the courtroom good. By the end of the 

trial, the sitting jurors apparently changed their views about 

the media's presence in the courtroom. The court, with 

agreement of the parties, requested each trial juror to 

voluntarily complete a jury survey form provided by the 

Department of Communication of Florida Technological University 

which is currently making a study of the impact of the media on 

courtroom proceedings. The court also asked interested 

courtroom personnel to fill out the same form. A synopsis of 

the information received as well as a sample of the survey form 

is attached. 

The jury of twelve persons and two alternates was selected 

on Friday, February 10, 1978, and instructed to return home, 

pack belongings, and return to court on Saturday morning, 

February 11, 1978, when the jury was sworn and testimony began. 

Meanwhile, arrangements were made to lodge the jury at a local 
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motel whose management had been instructed to remove all 

television and radio sets from jurors' rooms. Sequestration 

was absolutely necessary to protect the record by making it 

impossible for jurors to watch proffers of evidence and other 

related matters not normally seen by the jury. The court 

would not have sequestered this jury except for the presence of 

the media in the courtroom, The expense of sequestration borne 

by the taxpayers of Palm Beach County (not the media) amounted 

to approximately $11,500 including hotel rooms, meals, overtime 

for round-the-clock bailiffs and jury transportation., 

The verdict was rendered February 22, 1978. During the trial 

and directly related to the widespread public interest caused by 

the television coverage, the court received two bomb threats on 

its direct telephone line. Additionally, courthouse personnel 

received four other bomb threats telephoned to other departments 

in the courthouse, The court also received three or four other 

telephone messages pertaining to so-called "leads" in the case, 

The anonymous bomb threats necessitated several security searches 

of the courtroom and adjacent areas, and the "leads" necessitated 

investigation by the State Attorney's office and defense 

counsel. The bomb threats and "leads" were kept from public 

knowledge for security reasons. 

I believe all previous objections to the media's presence 

in the courtroom on grounds the equipment utilized creates a 
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theatrical appearance no longer has merit, although to 

minimize the possibility of distraction and prejudice, 

courtrooms should be remodeled to include a booth for media 

personnel and equipment, The portable television camera was 

compact and relatively unobtrusive. As previously noted, the 

proceedings were more disrupted by the clicking shutter of 

the still photographer's camera which was most noticeable 

during the pre-qualifying voir dire proceedings but obvious as 

well in the courtroom. There were no Kleig lights present and 

care was taken to hide television cables. The transmitting 

truck was parked on the public sidewalk immediately adjacent 

to the northwest door of the courthouse. Necessary cables 

from the truck were strung through the stairwell to the fourth 

floor courtroom. The cables were visible but care was taken 

to protect the safety of persons using the stairs. 

The media claims the right to take still photographs, to 

tape and broadcast testimony and to televise trials because it 

wishes to educate the public. I doubt the intellectual 

integrity of the media's position in making its request to 

change Canon 3A(7). To my knowledge, no civil proceeding has 

been fully televised in Florida during the one-year 

experimental period. The reported challenges to the proposed 

amended rule pertain only to criminal cases, particularly those 

dealing with lurid murder and sex offenses. As Mr. Herb Sites, 
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an editorial writer for the Palm Beach Times, amply pointed out 

March 6, 1978: 

"I do have doubts, though, of the value of TV trial 
coverage as an educational aid to the public. True, 
in the Herman trial airing, many people saw for the 
first time how a murder case is actually conducted. 
This one had some of the elements of the more lurid 
TV dramatizations viewers have been fed in the past. 
But it could hardly be considered a fair sample of 
the day-to-day operation of our courts of justice. 

Perhaps 90 per cent of our normal court proceedings 
are deadly dull. No rating-hungry TV station or 
network would dare make them daily fare for their 
viewers. It is logical to assume that even if the 
court camera ban is permanently removed, TV coverage 
would be offered only on the most sensational trials. 
And that would provide more 'Roman circuses' than 
education." 

When a defendant's problems become entertainment for the 

public, the trial takes on a different form than an orderly 

search for the truth. The chief function of our judicial 

trial machinery is to ascertain the truth. The use of 

television does not materially contribute to this objective. 

Its use amounts to injection of irrelevant factors into court 

proceedings. Trials are open to the public if the public 

desires to attend. Permitting the media to televise trials 

and take still camera photographs during courtroom proceedings 

creates unnecessary problems at the risk of great possible 

prejudice. As previously noted, the adoption of Canon 35 was 

directly related to media excesses in the Hauptmann case, 

supra. Those excesses have happened in many other reported 
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cases, and there is no reason to believe the media's behavior 

will improve in the future, The gathering of sensitive news 

is dependent upon strong pressure to "get the scoop" or "beat 

the competition", and therein lies the problem. The zeal of 

competition will cause repetition of past excessive behavior. 

After the trial, the media asked the court about its opinion 

concerning the cameras' presence in the courtroom. When the 

court indicated it did not favor televising trials, the 

media's response was publication of the attached caricature, 

I am opposed to televising criminal trials for the reasons 

noted in Estes v. Texas, supra, as well as others: 

1. The potential impact of television on jurors is 

significant. As soon as the public knows a case will be 

fully televised, it becomes a "cause celebre". The entire 

community (including prospective jurors) becomes interested in 

all morbid details about the matter. As happened in the Herman 

case, the trial immediately assumes an immensely important 

status in the press, and the accused is highly publicized 

along with the gory details of the offense. Realistically, it 

is only the notorious trial which will be fully broadcast. 

The conscious or unconscious effect this may have on any given 

juror's judgment is questionable, but experience indicates it 

is not only possible but highly probable it will have a direct 

bearing on a juror's vote. Where pretrial publicity creates 
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intense public feeling, aggravated by telecasting of a trial, 

the televised jurors cannot help but feel the pressures of 

knowing that friends, neighbors and the public are watching. 

I believe jurors may very well be distracted by the presence 

of the television camera because jurors are aware of the fact 

of telecasting, and to some extent most people are self- 

conscious when being televised. 

2. The quality of testimony in criminal trials may be 

impaired'. The impact upon a witness who knows he or she is 

being viewed via television by a vast audience is simply 

incalculable, Some may be demoralized and frightened, some 

cocky and given to overstatement, memories may falter, 

accuracy of testimony may be severely undermined and 

embarrassment may impede the search for the truth as may a 

natural tendency of over-dramatization. 

3. Invocation of the witness rule is frustrated. Unless 

the witnesses are sequestered, they are able to view 

broadcasts of the day's trial proceedings, notwithstanding an 

admonition not to do so. They can view and hear the testimony 

of proceedings and other witnesses and so shape their 

testimony as to make its impact crucial, Also, the mere fact 

the trial is televised may render witnesses reluctant to appear 

and testify, thereby impeding the trial. 

4. Additional responsibilities are directly placed upon 
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the trial judge. He or she has the responsibility of 

maintaining the integrity of the trial, protecting the due 

process rights of the participants and making sure the accused 

receives a fair trial. When television and still camera 

photographers come into the courtroom, the judge must also 

supervise that presence and spend a great deal of time on 

unwarranted ancillary matters. 

5. The impact of courtroom television on a defendant is 

extremely important. The inevitable closeups of his or her 

gestures and expressions may overcome personal sensibilities, 

dignity and the ability to concentrate--sometimes the 

difference between life and death, A defendant is entitled 

to his or her day in court which should not become a 

television sound stage or a movie set. 

The television camera is a powerful weapon. Its coverage 

must from technological and fiscal necessity be selective-- 

that is, edited. Total television coverage of all trials all 

the time is technically possible but economically impossible. 

Editing is therefore essential and inevitable, and the editing 

is the prerogative of the media. Editing is difficult without 

value judgment. No mechanics presently exist for media 

portrayal of the value judgments of the judicial system 

independent of the value judgment of the media. The power to 

portray certain trials or certain portions while not portraying 
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other trials or other portions is the power to distort the . 

effects of the administration of justice. Unintentionally or 

otherwise, there is the potential of destroying a defendant 

and his or her case in the eyes of the public. As previously 

mentioned, the camera invariably focuses upon the unpopular or 

infamous accused. Obviously, public sentiment can affect 

trial participants, and the real unknown is the possibility 

of prejudice to criminal defendants in such instances. 

6. Because of excessive pretrial publicity and the media's 

presence in the courtroom, the voir dire process takes much 

longer which unnecessarily prolongs the trial. 

7. An important State's witness in the Herman trial was 

granted a change of venue in his subsequent trial for first 

degree murder based upon excessive pretrial publicity, 

attributable to his television exposure. 

8. Counsel for the co-defendant of Ronny A. Zamora 

received permission to voir dire Grand Jurors who would be 

considering an amended indictment for murder because the 

original indictment had been dismissed on technical grounds. 

This situation presents a case of first impression in Florida, 

directly attributable to the television coverage of the 

Zamora trial and opens a Pandora's box of new problems for 

the court. 

9. Gavel-to-gavel television coverage is expensive. As 
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previously noted, jury sequestration in the Herman trial cost 

the taxpayers approximately $11,500. This cost should properly 

be borne by the media and not by the taxpayers of Palm Beach 

County. 

10. The presence of the media in the courtroom unnecessarily 

gives each defendant another ground for reversal should there 

be a conviction, which adds additional burdens to an already 

clogged and overworked appellate court system. 

I therefore recommend that Canon 3A(7) and FRCrP 3.110 not 

be amended. 

If the Supreme Court decides to amend the Canon and rule, 

I then recommend: 

a. No amendment unless and until further studies are 
made to determine whether or not the presence of 
television and still photography cameras is 
prejudicial to defendants in criminal cases. 

b. Strict regulation of the media be imposed. 

c. The Supreme Court require the media pay all 
reasonable costs necessarily incurred as a 
result of its presence in the courtroom, 
which should include remodeling alterations, 
jury and witness sequestration expenses, 
salary charges for overtime of bailiffs and 
court personnel and related charges. 

d. The Supreme Court grant the trial court judge 
full and complete discretion to deal with 
particular problems on a case-to-case basis. 

Respectfully submitted, 

c 
Thomas E. Sholts 
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This research project is being conducted by the Department 
of Comnication of Florida Technological University, in 
cooperation with the court. Our purpose is to secure 
information which will, hopefully, help us improve our court 
system. We are asking you to please fill out the following 
questionnaire. Your cooperation is voluntary and not in any 
way required by the court, We do deeply appreciate your time 
and effort. We do not need your name so do not sign this 
form; we respect your right to privacy, 

DATE: 

Check the Appropriate Box 

w Female w Male 

Age: ! Under 20 ,!@ 21-31 m 31-40 uL/ over 40 

1. I participated in this trial in the following way: 

m Judge u 

a Defense Attorney a7 

a7 Prosecuting Attorney m 

/I Witness for the Defense Ia7 

/7 Witness for the Prosecution / 

a7 Juror 

Defendant 

Spectator 

Court Reporter 

Bailiff 

Court Clerk 

2. I was @ was not 127 aware before coming to this trial 
thrtelevision and still cameras were going to be 
permitted in the courtroom. 

NOTE: For the following statements, check the point on 
thescale over the words which best describe how you feel 
about the statement. Indicate your feelings for both the 
television and still cameras. 

3. As a participant or observer in this trial, I found the 
presence and use of the television and still cameras to 
be very distractive, (One juror said clicking noise was 
distracting, and one of the court personnel remarked 
about the "loud shutter".) 
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Television Camera: 02 

-+ 
Strongly Agree 
Agree 

Still Camera: 
*ziE&L&! 
Agree I 

IDisagree 

4. As a participant or observer in this trial, I believe the 
presence and use of the television and still cameras to be 
fair to the defendant. i , 

Television Camera: 5 6 2 / 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

Still'Camera: 6 ’ 6 / / 
Strongly Agree Uncertain Disagree Strongly 
Agree I I Disagree 

5. As a participant or observer in this trial, I believe the 
presence and use of the television and still cameras to be 
fair to the witnesses. I I 

Television Camera: 5 Lz 3 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

Still Camera: $\3 (f a2 3 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

6. As a participant or observer in this trial, I believe the 
presence and use of the television and still cameras interfere 
with the conduct of the trial. 

Television Camera: 3 9 d 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

Still Camera: 2 Y 3 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

7. As a participant or observer in this trial, I believe the 
presence and use of the television and still cameras in the 
courtroom are in the best interest of the public,, 
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Television Camera* 
.~~ 

Still Camera: 
,~ 

8. As a participant or observer in this trial, I found 'the 
presence and use of the television and still cameras in the 
courtroom made me feel tense. 

Television Camera: 

Still Camera . . 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

9. In my opinion the presence and use of the television and 
still cameras in the courtroom is a desirable practice. 

Television Camera: c 6 Y I a 
Strongly Agree Uncertain Disagree Strongly 

Still Camera: 

Agree 1 1 Disagree 

3 & 2 ’ ./ 
Strongly Agree Uncertain Disagree Strongly 
Agree 1 I I I 

Disagree 

10. In my opinion, the presence and use of television and still 
cameras in the courtroom inhibited the testimony of witnesses. 

Television Camera: 2 II 3 7 
StronglylAgree Uncertain Disagree Strongly' 
Agree I 

I I IDisagree 

Still Camera: /j3 3 & 3 
StronglylAgree Uncertain Disagree Strongly 
Agree 1 Disagree 

11. In my opinion the presence and use of television and still 
cameras in this trial had an intimidating effect on the 
judge. 
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Television Camera: 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

Still Camera: / 7 /o 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

12. In my opinion the presence and use of television and still 
cameras in this trial did not affect the courtroom behavior 
of the attorneys in any way. 

Television Camera: 41 7 3 
Strongly Agree Uncertain Disagree Strongly 
Agree Disagree 

StillaCamera: cf & 2 3 
Strongly Agree Uncertain Disagree Strongly 
Agree I Disagree 

13. In my opinion, the presence and use of television and still 
cameras in the courtroom in this trial caused the jurors to 
be distracted. 

Television 

Still Camera: 
Strongly Agree {Uncertain Disagree Strongly 
Agree 

I 
Disagree 

NOTE: Please place additional comments below.' 

m Check here if you have had previous experience with 
television or still cameras in the courtroom. 

Additional Comments: 

1. "I felt that the camera overemphasized the role of the 
attorneys in the trial and gave too little weight to the 
evidence. Human beings catch the eye of the TV viewers 
more than a piece of evidence. This tends to make the 
best speaker the winning attorney in the estimation of the 
audience. This is the opinion of most of my friends. 
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"As a juror I felt the witnesses, lawyers, and jurors were 
ever aware of the presence of the camera and at times 
reacted just for TV." 

2. "I feel that a trial that is televised in its entirety 
tends to be misleading to the public. Despite warnings, 
the public still bases its opinion on what it saw and 
heard and closes the mind as to what the jury saw and 
heard." 

3. "I can only speak for myself --I heard no juror say they 
were distracted by the television camera. I feel if I 
were a witness it would bother me because I am basically 

a shy person and don't like to be on display or the focus 
of everyone's attention. I feel the general public is 
interested in seeing the real thing rather than just 
reading about it in the papers. But I personally never 
watched any of the Ronny Zamora trial. 

"I can't really say from my own experience if it's right 
or wrong, good or bad. I'm sure I'd have a definite 
opinion if I or a member of my family, or a friend were 
directly involved. Then I probably wouldn't like it." 
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BOOTH, SHAW and WENTWORTH, JJ., 
concur. 

378 So.2d 862 

PALM BEACH NEWSPAPERS, 
INC., Petitioner, 

V. 

The STATE of Florida, Respondent. 

No. 79-2096. 

District Court of Appeal of Florida, 
Fourth District. 

Dec. 20, 1979. 

Rehearing Denied Jan. 24, 1930. 
.: 

. 
Review was sought of an order of the 

Circuit Court for Palm Beach County, 
Thomas E. Sholta, J., curtailing activities of 
the electronic media in reporting the trial 
of a criminal case. The District Court of 
Appeal, Downey, C. J., held that motion and 
affidavits simply setting forth subjective 
fears of two prospective witnesses, who 
were inmates of state prison, that if they 
were televised or they were photographed 
their personal safety wouId be jeopardized 
was insufficient to support finding of neces- 
sity so as to warrant cnrtailment of elec- 
tronic and still photography. 

Reversed and remanded. 

Letts, J., filed opinion dissenting in 
part. 

1. Crimintrl Law =633(l) 
While it is incumbent on the trial judge 

to protect those witnesses who by testifying 
in front of electronic media may actually be 
exposed to serious harm, the ne.ed for such 
unique protection must be clearly demon- 

strated by competent evidence, and fact 
that witness falls into one of the enumerat- 
ed categories in Code of Judicial Conduct, 
such as prisoners, does not give rise to pre- 
sumption of necessity to limit photography. 
32 West’s F.S.A. Code of Judicial Conduct, 
Canon 3, subd. A (7): 

2 Criminal Law -633(l) 
It was appropriate for court to require 

notice to the media of hearing on State’s 
motion to curtail electronic and still photog- 
raphy at criminal trial. 32 West’s F.&A. 
Code of Judicial Conduct, Canon 3, subd. A 
(7). 
3. Criminal Law *633(l) - 

Motion and affidavits simply setting 
forth subjective fears of two prospective 
witnesses, who were inmates of state pris- 
on, that if they were televised or photo- 
graphed in their appearance at criminal tri- 
al their personal safety would be jeopar- 
dized was insufficient to support finding of 
necessity so as to warrant curtailment of 
electronic and still photography. 32 West’s 
F.S.A. Code of Judicial Conduct, Canon 3, 
subd. A (7). 

4, Criminal Law b1226(3) 
In proceeding on motion to curtail elec- 

tronic or still photography of witnesses in a 
criminal trial, there was no reason for with- 
holding the witnesses’ affidavits from the 
press at hearing or for their subsequent 
sealing in the record where no request was 
made that they be sealed nor did they con- 
tain any relevant matter not already known 
to the parties or reflected by the record. 

. 

.TaIbot D’Alemberte of Steel, Hector & 
Davis, Miami, for petitioner. 

Jim Smith, Atty. Gen., Tallahassee, and 
Robert L. Bogen, Asst. Atty. Gem, West 
Palm Beach, for respondent. 

Florence Beth Snyder, West Palm Beach, 
for amicuo curiae--Florida Society of 
Newspaper Editors. 

DOWNEY, Chief Judge. 
In this proceeding the media, in the per- 

son of Palm Beach Newspapers, Inc., seeks’ 
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review of a trial court order curtailing the 
activities of the electronic media in report- 
ing the trial of a criminal case. 

In a case pending in the Circuit Court, 
Arthur ‘Michael ‘Sekell stands indicted for. 
first degree murder for allegedly killing 
William Wright, Jr., by setting him afire. 
A pretrial motion was filed by the state 
requesting the court to limit filming or 
photographing’of two witnesses. The mo- 
tion alleges that both witnesses are inmates 
at Lantana Correctional Institute and are 
vita1 to the state’s case; both fear that if 
there is television coverage of the trial 
while they testify their personal safety in 
prison will be greatly jeopardized. 

The press was given notice of the hearing 
on said motion and counsel for the petition- 
er was present. As the. hearing opened the 
state furnished the court and defense coun- 
sel with affidavits from the two witnesses 
in question. Counsel for petitioner was not 
furnished copies of these affidavits nor ap- 
prised directly of their contents. However, 
the prosecutor advised the court that nei- 
ther of the witnesses would testify at trial, 

c 
even under pain of contempt, if their testi- 
mony were televised or if they were photo- 
graphed. He also advised the court that a 
Lieutenant from the prison was present to 
testify regarding the danger envisioned by 
the witnesses. An extended colloquy there- 
after ensued, mostly between counsel for 
the defense and the press, on the one hand, 
and the trial judge, on the other, concluding 
with the judge’s announcing: 

So I will grant the motion and I will not 
permit the still cameras photography or 
the televising if there is going to be any 
televising. 

ed to photographs, sketches and televising 
of the two witnesses in question. 

The focus of this case, as we see it, is not 
on the constitutional right of access to the 
courts, but rather on the proper construc- 
tion and interpretation of the guidelines set 
forth by the Supreme Court in Florida in In 
Re Petition of Post-Newsweek Stations, 
Florida, Inc., for Change in Code of Judicial 
Conduct, 370 So.2d 764 (FIa.1979). In that 
case of original jurisdiction, after a lengthy 
pilot program to study the effects of the 
electronic media in the courtroom, the Su- 
preme Court concluded that Canon 3 A(7), 
Florida Code of Judicial Conduct, prohibit- 
ing broadcasting, televising, recording or 
taking photographs in the courtroom was 
no longer required to insure a defendant’s 
right to a fair trial or to preserve an atmo- 
sphere conducive to judicial prcceedings. . 
Thus, said Canon was amended to allow 
electronic media and still photography cov- 
erage of public judicial proceedings in the 
appellate and trial courts of this state in 
accordance with the standard of conduct 
and &chnoIogy promulgated by the Su- 
preme Court. The allowance of such media 
coverage, however, was made subject to the 
authority of the trial judge to control the 
proceedings before the court so as to ensure 
decorum, prevent distraction and ensure the 
fair administration of justice. For clarity, 
the Court included its own commentary 
which, in pertinent part, points out that the. 
revised Canon constitutes a general autho- 
rization for electronic medii and still pho- 
tography coverage of court proceedings for 
all purposes, subject to the limitation of the 
court’s own standards having to do with 
equipment, personnel, etc. 

Earlier in the hearing, in an attempt to The Post-Newsweek Court recognized 
point up the folly in prohibiting photo- that there are unique problems which can 
graphs and the televising of the witnesses, arise with respect to particular participants 
counsel for the press suggested that the in judicial proceedings, such as a child in a 
press was free to make sketches of the custody proceeding, prisoners, confidential 
witnesses or publish existing photographs informants, sexual battery victims and wit- 
and thus divulge their image to the public. nesses under identity protection. There- 
At this suggestion the trial judge stated he fore, it was felt expedient to promulgate a 
would bar that activity also. No written 
order was entered, but the parties have 

standard to assist the presiding judge in 
exercising his discretion in determining 

treated the court’s ruling as being restrict- whether to prohibit electronic media cover- 

c 



i 

c 

c 

864 Fla. 378 SOUTHERN REPORTER, 2d SERIES 

age of a particular participant. In that 
regard the Court stated: 

[W]e deem it imprudent to compile a 
laundry list or adopt an absolute rule to 
deal with these occurrences. Instead, the 
matter should be left to the sound discre- 
tion of the presiding judge to be exer- 
cised in accordance with the following 
standard: 

The presiding judge may exclude elec- 
tronic media coverage of a particular 
participant only upon a finding that 
such coverage will have a substantial 
effect upon the particular individual 
which would be qualitatively different 
from the effect on members of the 
public in general and such effect will 
be qualitatively different from covet- 

’ age by other types of media. (Empha- 
sis added.) 370 So.Bd at 779. 

[l] The state contends that Post-News- 
week authorizes the exclusion of electronic 
media when individuals who fall into one of 
the enumerated categories, such as prison- 
ers, are called to testify. Further, the state 
seems to be.of the view that the trial judge 
need not support his decision to+limit elec- 
tronic or still photography coverage with a 
finding of necessity since the necessity, in 
such instances, is presumed. We reject that 
analysis of the Post-Newsweek case. On 
the contrary, while it is incumbent upon the 
trial judge to protect those witnesses who 
by testifying in front of the electronic me- 
dia may actually be exposed to serious 
harm, the need for such unique protection 
must be clearly demonstrated by competent 
evidence. Our concern on this review is to 
determine whether the record before thii 
court comports with the foregoing stan- 
dard. It is our conclusion that it fails to do 
so. 

[23 We think it was appropriate for the 
court to require notice to the media of the 
hearing on the state’s motion to curtail 
electronic and still photography. Ostensi- 
bly, the purpose of such a proceeding is for 
the presiding judge to hear evidence so that 

1. The trial judge sealed the affidavits of the 
two witnesses but they have been furnished to 

he can make findings as a predicate for the 
exercise of his discretion in granting or 
denying the motion. In the nature of 
things, we would expect the press to contest 
any proposed limitation upon full coverage 
as envisioned by Canon 3 A(7), supra. 
Therefore, the party moving for a limita- 
tion on coverage would seem to have the 
burden of adducing some credible evidence 
necessitating the limitation, while the press 
should have the right to cross-examination 
and the adduction of contrary proof. 

In the case at bar the state filed a motion 
which alleged essentially that it had two 
vital witnesses who were inmates of a Flori- 
da prison and that they were afraid if their 
testimony were televised or they were pho- 
tographed their personal safety would be 
jeopardized. The trial court was furnished 
with identical affidavits from the two wit 
nesses, which the prosecutor and Attorney 
General state show the ‘witnesses will 
refuse to testify if their testimony is to be 
televised or photographed because they fear 
for their safety in prison. At the hearing 
the prosecutor also advised the court that 
the state had a prison official present who 
would testify in support of the motion. 
However this testimony was not presented 
and, as we mentioned earlier, the trial court 
discussed the matter with counsel and, 
based solely upon the motion and affidavits, 
the motion was granted. 

[33 We emphasize that the trial judge 
made no find+, as required by the Post- 
Newsweek standard, nor, in our judgment, 
could he have done so. The motion and 
affidavits 1 simply set forth subjective fears 
of the two witnesses involved without any 
objective facts upon which the court could 
make a determination regarding ‘the sub- 
stantive validity thereof; to say nothing of 
the inability of the press under the circum- 
stances to test the substance of the state’s 
position. No facts were shown so-that the 
court could determine whether the alleged 
fear was real or imagined. 20 require less 
would result in an automatic exclusion of 

this court for our consideration. 

: , i : 

I 
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the media upon any witness simply advising 
the court that he harbored some uncertain- 
ty about his safety should he be exposed to 
the media while testifying. 

[4] Finally, we see no reason for with- 
holding the witnesses’ affidavits from the 
press at the heating or for their subsequent 
sealing in the record. No request was made 
that they be sealed not do they contain any 
relevant matter not already known to the 
patties or reflected by the record which 
needed to be secreted. 

In view of the foregoing the order sought 
to be reviewed is reversed and the cause is 
remanded to the trial court for the purpose 
of holding a further hearing so that find- 
ings can be made to enable ths trial court 
to exercise its discretion in determining the 
issue presented. We also direct that the 
affidavits in question be unsealed and filed 
in the court file. 

ANSTEAD, J., concurs. 

LETTS, J., dissents in part. 

LETTS, Judge, dissenting in part 

I agree with the majority that there was 
no reason to withhold the affidavits and 
Judge Sholts apparently confused this situ- 
ation with a total blackout affecting all the 
media such as we had before us in Miami 
Herald Publishing Company v. State, 363 
So.2d 603 (Fla, 4th DCA 1978). I also agree 
with the statement that the press should 
have been advised of the heating. How- 
ever, I would otherwise reluctantly affirm 
based on my interpretation of the Post 
Newsweek decision. First of all our majori- 
ty speaks of “a finding of necessity”, but 
the word necessity does not appear in the 
Post Newsweek decision. Post Newsweek 
“call[s] for . . . an articulated stan- 
dard for the exercise of the presiding 
judge’s discretion in determining whether it 
is appropriate to prohibit electronic media 
coverage of a particular participant.” l The 
Court then goes on to articulate the stan- 
dard to be exercised in the ‘*sound discre- 
tion” of the trial judge upon a finding that 

such vvetage will have a substantial effect 
upon the particular individual who does not 
wish to be televised or photographed. The 
result in the case now before us hinges on 
what the “finding” minimally requites. 
Judge Downey sees it as a full evidentiaty 
hearing with cross-examination and the 
like. I agree it is unfortunate that we have 
not been given clearer guidelines, but I see 
no reason why a finding cannot be predicat- 
ed on affidavits. There are innumerable 
findings that control the outcome of cases, 
based on affidavits and I see no bat to same 
set forth by Post Newsweek. 

As to the sufficiency of these particular 
affidavits I agree with the majority that 
mere subjective fears of the witnesses 
should be inadequate. Yet how can we so 
hold a trial judge to have abused his discte- 
tion when .out own Supreme Court has 
clearly indicated that the subjective fears of 
fellow prisoners are enough? Ir- the Post 
Newsweek case there appears the following 
passage commenting on the Mark Herman 
murder trial: 

During the same trial Judge Sholts de- 
nied the objection to electronic media 
coverage interposed by an inmate of the 
Florida Corrections System who had been 
called as a witness by the state. Spurred 
by the fear of reprisals from fellow in- 
mates if she testified, the prisoner tefus- 
ed to take the stand and as a result was 
held in contempt. It is not clear that in 
either instance the presiding judge per- 
ceived that discretion reposed in him to 
grant the objection by the witness. 

Thus it would appear that we are fore- 
closed from holding subjective fears, cou- 
pled by refusal to testify, to be insufficient. 
It seems obvious that the affidavits now 
before us were tailored. to conform to the 
above quotation. 

There is too much license taken in one 
statement made by the majority when it 
concluded: 

To requite less would result in an auto- 
matic exclusion of the media upon any 
witness’ simply advising the court that he 

L/ 1. emphasis added. 

. ^ 



. 1 

. 

11 

c 

CJ 

c 

866 Fla. 378 SOUTHERN REPORTER, 2d SERIES 

harbored some uncertainty about his 
safety should he be exposed to the media 
while testifying. 

to accept that the suppressing of a photo- 
graph will provide a “qualitative’ differ- 
ence” from the printed word. 

i 

There remains, however, the problem of : 
recalcitrant witnesses who flatly refuse to 
testify if the cameras are tolling. If such 
witnesses are already in jai1 for extended 1 
periods, finding them in contempt is a futile 
gesture. Under such circumstances, if their 

1 

testimony is essential to ‘*insure the fair 
administration of justice” as set forth in 
Post Newsweek I cannot find a suppression 
of cameras to be outside the sound dire. 
tion of the trial judge. In this case, in 
extended colloquy, Judge Sholts commented 
on this very point which was a basis for his 
finding. . 

Nevertheless I remain convinced that the 
safety of these particular witnesses, if their 
fears are justified, will depend on the secur- 
ity arrangements made for them after they 
testify rather than on the suppression of 
their pictures. Accordingly, but for Post 
Newsweek I would reverse and permit the 
photography under the facts of this case. 

Commenting on the above quotation, it is 
obvious that Judge Sholts was not faced 
with “any” witness. He was faced with 
witnesses who were fellow inmates from 
jail. Not does the fear for their lives ex- 
pressed, quite comport with “some uncer- 
tainty about [their] safety” especially when 
the man they are afraid of has already 
allegedly killed another inmate. Lastly the 
majority ignores the fact that Judge Sholts 
was particularly influenced by the flat te- 
fusal to testify unless cameras (not the en- 
tire media) were excluded. - 

Two questions to which the majority 
gives no answer are: At this initial hearing 
to determine whether the cameras are to be 
excluded, must the witnesses, who have al- 
ready said under oath that they will not 
testify if the cameras toll, testify and be 
cross-examined with the cameras rolling? 
What happens if they refuse. 

At the beginning of this dissent I men- 
tioned my reluctance to affirm and but for 
the wording of Post Newsweek I would 
reverse altogether, not remand. To me it 
makes little sense to suppose that the sup 
pression of photographs or T.V. coverage 
will protect one prisoner from another. I 
cimcede that prison inmates ate often only 
known to each other by street names and 
that newspaper circulation does not enjoy a 
high penetration in correctional institutes. 
Nevertheless it seems unlikely that the pris- 
on grapevine, referred to by counsel for the 
Amicus “as the most effective communica- 
tion known to man,” will not quickly spread 
the word when one prisoner squeals on an- 
other. The accused in the case before us is 
already being charged with the ‘ghastly 
torching death of a fellow prisoner inside 
.the jail (surely a classic demonstration of 
justified terror of him) and this very de- 
fendant will be sitting in the courtroom 
observing his betrayal with his own eyes 
and ears.* All this being so, I find it hard 

2. 1 concede the witnesses are currently incar- 
cerated at a ‘different 16cation from the defend- 
ant. However the word can easily be spread 

EDWARDS DAIRY, INC., Appellant, 

v. 

I’ASCO WATER AUTHORITY, 
INC., Appellec. _ 

No. 78-2174. 

District Court of Appeal of. Florida, 
Second District. 

Dec. 21, 1979. 

Action was brought alleging that lease- 
hold interest in land was distuhed by con- 
struction of pipeline, and also seeking dam- 

from one jail to another and others solicited io 
extract revenge. . . 
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per noncapital, nonlife felony case, $!XlO 
per misdemeanor case. In our view, a 
case as so used by the statute must be 
considered a count charging an alleged 
crime in an indictment or information as 
applied to an adult criminal trial. Any 
other interpretation makes little sense. 
for example, when we deal with a multi- 
count indictment or information charging 
various types of felonies [which may in- 
clude capital, life, and first, second or 
third degree felonies], as well as misde- 
meancrs, one can only logically categorize 
each count as a capital case, a life felony 
case, a noncapital, nonlife felony case, 
and a misdemeanor case depending on the 
crime charged therein. We reject Dade 
County’s contention that a case should be 
construed as an indictment or informa- 
tion no matter how many or what kinds 
of counts or charges are contained there- 
in, because it would be logically impossi- 
ble to determine thereafter what type of 
case it was as each count may charge, as 
here, significantly different crimes. The 
only logical way of interpreting the stat- 
ute, in our view, is to consider each count 
as a separate case and catagorize the case 
according to the crime charged in: the 
count. Moreover, it makes. no sense and 
is patently unfair to compensate an attor- 
ney who represents an insolvent defend- 
ant on a one-count indictment or infor- 
mation on the same basis as an attorney 
who represents an insolvent defendant on 
a multi-count indictment or information;. 
the amount of work expended in defense 
of the two types of indictments or infor- 

I ’ matiolr, is frequently different as the 
multi-count indictment or information 
ndly exposes the defendant to a 
much greater criminal liability. In short, 
any other construction of the statute, oth- 
er than the one we reach herein, would 
yield an illogical and unreasonable result 
which we are constrained by law to avoid. 
Tbomss v. State, 31’7 So&l 459 (Fla3d 
DCA 1975). 

We approve this reasoning. 

L 

[5] Ha$ng resolved the matter on that. 
basis, we need not, and do not, rule on the 
constitutionality of the statute. WiJliston 

Highlands Development Corp. v. Hogue, 277 
So&l 260 (Fla.1973). Likewise, the circuit 
court’s ruling on the constitutionality of the 
statute was unnecessary. Accordingly, 
those portions of its order of compensation 
finding section 925.036, Florida Statutes, 
unconstitutional as applied and on its face 
are reversed. 

It is so ordered. 

SUNDBERG, C. J., and BOYD, OVER 
TON, ALDERMAN and MCDONALD, JJ., 
concur. 

ENGLAND, J., concurs in result only. 

395 So.2d 544 

STATE of Florida, Petitioner, 

V. 

PALM BEACH NEWSPAPERS, 
INC., Respondent. 

No. 58598. 

Supreme Court of Florida. 

March 5, 1981. 

Review was sought of an order of the 
Circuit Court for Palm Beach County, 
Thomas E. Sholta, J., curtailing activities of 
the electronic media in reporting trial of a 
criminal case. The District Court of Ap 
peal, Downing, C. J., 378 So&l 862, reversed 
and remanded. On certiorari to the District 
Court of Appeal, the Supreme Court, Eng- 
land, J., held that: (1) affidavits are suffi- 
cient to ground a trial court’s determination 
that electronic media should be prohibited 
from covering testimony of a particular 
witness; indeed, a ruling can be supported 
by matters within the judicial knowledge of 
the trial judge, provided they are identifid 
on record and counsel has opportunity to 
.refute or challenge them; (2) an evidentia- 
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ry hearing should be allowed in all cases to 
elicit relevant facts if veracity of nontesti- 
menial data or whether less restrictive 
measures are available are made an issue, 
provided demands for time or proof do not 
unreasonably disrupt main trial proceeding; 
(3) bare assertion of fear of reprisals may, 
but ordinarily should not, be. sufficient to 
exclude electronic media coverage of a wit- 
ness’ testimony; and (4) where state assert- 
ed need for witnesses, who were prison 
inmates, to testify in prosecution of a fel- 
low inmate for fir&degree murder, but the 
witnesses declared by affidavit that they 
would not testify if television coverage 
were allowed due to fear. of reprisals, even 
under threat of contempt of court, media’s 
interest in covering the testimony was less 
important than state’s need to try defend- 
ant for crime charged, and thus exclusion of 
electronic media coverage w& warranted. 

Ordered aazordingly. 
Adkins, J., concurred in result. .. 

1. Criminal Law -633(l) 
Trial court erred in refusing to disclose 

affidavits of. ttio prospective witnesses in 
prosecution for first-degree murder, who 
were inmates of state prison, and who stat- 
ed that they feared reprisals as result of 
television reporting of their live testimony 
against defendant, to electronic media for 
purposes of hearing on the state’s request 
to exclude television coverage of such wit- 
nesses’ testimony. 

2. Criminal Law -633(l) 
Requirement of a “finding” within 

meaning of rule stating that the presiding 
judge may exclude electronic media cover- 
age of a particular participant only upon a 
finding that such coverage will have a sub- 
stantial effect upon the particular individu- 
al which would be qualitatively different 
from the effect on members of the public in 
general and such effect will be qualitatively 
different from coverage by other types of 
media does not require written order whiih 
separ$ely identifies and labels a paragraph 
or sentence as a “finding of fact” but, rath- 
er, what is contemplated is a finding on 

record, whether that be iti a written order 
,or in a transcript of the hearing. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

3. Criininal Law -633(l) 
Affidavits are sufficient to predicate a 

“finding” that electronic media should be 
prohibited from covering testimony of a 
particular witness within rule stating that 
the presiding judge may exclude electronic 
media coverage of a particular participant 
only upon a finding that such coverage will 
have a substantial effect upbn .the particu- 
lar individual which would be qualitatively 
different from the effect on. members of 
the public in general and such effect will be 
qualitatively different from coverage by . 
other types of media; indeed, ruling can be 
supported by matters within judicial knowl- 
edge of the trial judge, provided they are 
identified dn ‘the record and counsel has 
opp&tunity to refute or challenge them. 

4. Criminal Law Qd33(1) 
Evidentiary hearing should be allowed 

in all cases to elicit relevant facts if veraci- 
ty of nontestimonial data, such as whether 
an affidavit-asserted fear of reprisal is 
well-grounded, or whether less ,restrictive 
measures are available, are made issue, pro- 
vided demands for time of proof do not 
unreasonably disrupt main trial proceeding, 
prior to exclusion of electronic media from 
courtroom. 

5. Cdminal Law -633(l) 
Bare assertion of fear by prisoner that 

he will suffer reprisals as result of trial . 
testimony against fellow prisoner may, but 
ordinarily should not, be sufficient to result 
in automatic exclusion of electronic medii 
coverage of his testimony, where media rep 
resentatives are not allowed by time or 
circumstances to test by cross-examination 
the prisoner’s fear of reprisal. 

6. Criminal Law WG33(1) 
Where state asserted need for witness- 

es, prison inmates, to testify in prosecution 
of fellow prison inmate for firstdegree 
murder, and witnesses declared by affidavit 
that they would not testify if television 
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coverage were allowed due to fear of repris- 
.als, even under threat of contempt of court, 
media’s interest in covering their testimony 
was less important than state’s need to try 
defendant for crime charged, and thus ex- 
clusion of electronic media coverage from 
courtroom was warranted. 

Jim Smith, Atty. Gen., and Robert L. 
Bogen, Asst. Atty. Gen., West Palm Beach, 
for petitioner. 

Talbot D’Alemberte of Steel, Hector & 
Davis, Miami, and Florence Beth Snyder, 
West Palm Beach, for respondent. 

ENGLAND, Justice. 

We have agreed to review a decision of 
the Fourth District Court of Appeal, report- 
ed at 378 So2d 862, which interprets our 
authorization for cameras in Florida’s 
courtrooms by explicating the standards for 
trial judges to exercise their discretion in 
determining whether to exclude electronic 
media coverage of trial testimony. This 
case involves no first amendment issues re- 
garding public access to the courts, and it in 
no way challenges the validity of our deci- 
sion in In re Post-Newsweek Stations, Flor- 
ida, Inc, 370 So.2d 764 (Fla.1979); which in 
general allows electronic media coverage of 
Florida court proceedings. 

[l] The issues before us arose in the 
course of a criminal prosecution against Ar- 
thur Sake11 for first degree murder. Sake11 
was an inmate of ‘Glades Correctional Insti- 
tute who allegedly caused the death of an- 
other inmate. Prior to trial, the state 
presented to the trial judge two affidavits 

1. We agree completely with the district court 
that the trial judge erred in refusing to disclose 
the affidavits to the electronic media for pur- 
poses of the exclusionary hearing. The state 
now concedes that the denial of access to those 
materials was an error. Were the matter still 
relevant we would reverse the action of the 
trial judge on that basis alone, for notice of a 
hearing without an opportunity to see the docu- 
mentary basis for the state’s motion would be. 
in essence, no notice at all. CK State ex rel. 
Miami Herald Publishing Co. v. McIntosh, 340 
So2d 904 (Fla.1976) (news media have special 

,. concerns entitling them to notice and at feast a 

. 

of former prisoners of that institution, on 
the basis of which it requested that the 
court exclude television coverage of their 
live trial testimony. The affidavits indi- 
cated that both prisoners had been moved 
to Lantana Correctional Institute, but none- 
theless reflected the inmates’ fear of repris- 
al as a result of television reporting their 
live testimony against Sakell. Media repre- 
sentatives were notified of a hearing on the 
state’s request to exclude television cover- 
age of these witnesses’ testimony, but were 
not furnished copies of the affidavits prior 
to or at the scheduled hearing.’ 

At the hearing on the state’s request to 
exclude television coverage, no evidence 
was adduced by the state other than ,the 
two affidavits which had already been filed 
and made a part of the record of the pro- 
ceeding. A prison official was available in 
court at the time of the hearing, apparently 
to testify regarding the facts of prison vio- 
lence and the validity of the witnesses’ 
fears of prison reprisal. He was never 
called upon to testify, however. The entire 
hearing consist4 of a discussion between 
counsel and the court. The hearing result- 
ed in a determination by the trial judge 
that the media should be excluded.2 

The issues in this case focus squarely 
around that sentence in our Post-Newsweek 
decision which delegates to trial judges the 
authority to exclude electronic media in cer- 
tain instances. The standard we adopted 
is: 

The presiding judge may exclude eleo= 
tronic media coverage of a particular par- 
ticipant only upon a finding that such 
coverage will have a substantial effect 

summary hearing before any trial court enjoins 
or limits publiition of court proceedings). 

2. The judge apparently also ruled that sketch 
artists would be excluded from the courtroom. 
although the record is not clear that a formal 
ruling was made. There was plainly no basis 
for an exclusion of sketch artists in this case. 
See United States v. Columbia Broadcasting 
Sys. Inc., 497 F.2d 102 (5th Cir. 1974). The 
alleged ruling makes no difference in this pro- 
ceeding as it now stands, however, inasmuch 
as the trial of Sake11 has gone forward and 
resulted in his acquittal. 
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upon the particular individual which . 
would be qualitatively different from the 
effect on niembers of -the public in gener- 
al and such effect will be qualitatively 

. different from coverage by other types of 
media. 

., 870 So.2d at 779 (emphasis added). The 
controversies between the state and the me- 
dia in this case center around the require- 
ment of a “finding,” and the standards for 
its rendition. 

dl 

Preliminarily, we reject the assertion that 
we have already ruled on the issue of ex- 
cluded coverage with respect to prisoners 
who may testify against others in the prison 
system. It is true that our Post-Newsweek 
decision discussed a number of considera- 
tions which might allow a ban on electronic 
media coverage in judicial proceedings, and 
that one of the considerations we men- 
tioned was the refusal of a prisoner-witness 
to testify for fear of reprisals from fellow 
inmaw, Id. at 778. That discussion was 
not a determination that prisoner-witnesses 
are automatically eligible for an exclusion- 
ary ruling ‘with respect to television and 
radio coverage of their testimony, however. 
It was merely illustrative of the type of 
“unique problems [which] can arise with 
respect to particular participants in a judi- 
cial proceeding,” s so as to justify our au- 
thorizing trial judges to exer&e their dis- 
cretion in particularized determinations. 

[2] As another preliminary matter, we 
reject any suggestion that a “finding” with- 
in the contemplation of our Post-Newsweek 
decision requires a written order which sep 
arately identifies and labels a paragraph or 
sentence as al “finding of facL” What is 
contemplated is a finding on the record, 
whether that be in a written order or in a 
transcript of the hearing. No special re- 
quirements attend this exclusionary finding 
tihich do not pertain in other areas, and 
certainly no additional formalities are nec- 
essary. The situation here with respect to 

3. In re Post-Newsweek Stations, Fltid& Inc.. 
370 So.2d 764.778 (Fla.1979). 

4. 

c 

Examples of proceedings which can be deter- 
mined by aff%iavits alone are summary judg- 

. ment hearings (F1a.RCiv.P. 1.510(a)). tempo- 

the adequacy of “findings” is no different 
from that. in Peterson v. State, 332 So.ti 
701 (Fla.1980), in which we permitted trial 
judges to recite their wnclusory findings 
regarding the voluntariness of confessions 
sought to be admitted. * 

Our determination of a standard k be 
applied by a trial judge in an exclusionary 
proceeding is aided materially by the articu- 
lations of the members of the district court 
panel which considered this case. Judge 
Downey, writing for the panel’s majority, 
expressed the view that, an evidentiary 
hearing would be necessary to meet the 
Post-Newsweek standards,. and that a 
“finding” such as would be required to ex- 
clude electronic media could not be predi- 
cated merely upon affidavits and a discus- 
sion between counsel and the court. Judge 
Letts, on the other hand, expressed in his 
dissent the. view that the affidavits would 
be sufficient to predicate a “finding,” just 
as affidavits are acceptable as a predicate 
for other numerous trial court rulings.’ 
The lucid exposition of disparate. viewg by 
Judge DoWney and Judge Letts has b&n 
very helpful to set the issue here in clear 
perspective. 

[3] Affidavits are sufficient to ground a 
trial wurt’s determination that electronic 
media should be prohibited from covering 
the testimony of a particular witness. In- 
deed, a ruling can be supported by matters 
within the judicial knowledge of the trial 
judge, provided they are identified on the 
rewrd and wunsel given an opportunity to 
refute or challenge them. The dangem of 
in-prison violetice, for example, may well be 
a matter which can be judicially noticed, 
particularly in a criminal prosecution for a 
jail house murder. In short, the evidentiary 
showing which must ground an exclusion- 
ary ruling is both simple and traditional. 
Affidavits are adequate for this purpose, as 
in other types of hearings. 

rary injunction hearings (F1a.R.div.P. 1.610(b)). 
nonadversary probable cause hearings (Ffa.R. 
0im.P. 3.131(a)(3)) and motions for a new trial 
(F1a.R.Crim.P. 3.600(c)). 
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c Given that a finding is required, the ques- 
tion then arises whether an evidentiary 
hearing must in all cases be ahowed either 
to test the veracity of non-testimonial data, 
such as whether an affidavit-asserted fear 
of reprisal is well-grounded, or to determine 
what less restrictive measures are available, 
This issue flows from our determination in 
Post-Newsweek that electronic media cov- 
erage of witness testimony is qualitatively 
different from the print media coverage 
which would in all events be available in 
trial proceedings.’ 

[4] An evident&y hearing should be al- 
lowed in all cases to elicit relevant facts if 
these points are made an issue, provided 
demands for time or proof do not unreason- 
ably disrupt the main trial pr0ceeding.c 
For example, going to the issue of less 
restrictive means, it might be relevant to an 
exclusionary ruling concerning a prisoner- 
witness, and a proffer of proof might be 
made, to show the ease or difficulty with 
which prison officials may curtail inmate 
access to particular forms of electronic me- 
dia coverage.’ We need not speculate ex- 
actly what areas or items of proof could.,be 
developed to aid the court’s decision-making 
responsibility, but the “qualitatively differ- 
ent” standard of our Post-Newsweek deci- 
sion should be established on the record 

’ with competent evidence whenever it is an 
issue and the opportunity for data-gather- 
ing is presented. Here, of course, that was 
not done. . 

[5] Given a proper hearing, an issue still 
remains whether a bare assertion of fear by 
a prisoner will result in the automatic ex- 
clusion of the electronic media coverage of 
his testimony, where media representatives 
are not allowed by time or. circumstances to 

5. This case in no way involves a prior restraint 
on what the media may publish, such as we 
dealt with in State ex rel. Miami Herald Pub- 
lishing Co. v. McIntosh. 340 5o.2d 904 (Fla. 
1976). 

c 

6. Media counsels suggests that many of ‘the 
problems concerning electronic coverage would 
be eliminated if there were better pre-hearing 
communication between opposing counsel, and 
if these sensitive matters were not “dumped” 
on the trial judge without a clear presentation 

test by cross-examination the prisoner’s 
fear of reprisal. We conclude that the bare 
assertion of fear may, but ordinarily should 
not, be sufficient. The important point of 
the exclusionary inquiry is not whether the 
inmate’s fear is justified. The key issue is 
whether the state and the defendant will be 
able to proceed to trial under circumstances 
which allow each to develop its case fully. 
The interest of the justice system in these 
proceedings is to set the procedural stage 
for a fair determination of the trial issues, 
and that interest overshadows any concern 
as to the reasonableness of the subjective 
state of mind of any individual witness. 
The trial judge in these peculiar exclusion- 
ary proceedings must satisfy himself that 
there is some adverse effect (or potential 
effect) on the proceeding due to the qualita- 
tive difference between electronic media 
coverage and other forms of trial reporting. 

[6] Stated another way, the issue in 
these hearings is collateral to the rights of 
the state and the defendant to a fair trial- 
rights which include the opportunity to 
present live witness testimony deemed by 
counsel to be indispensable. Where. there is 
no competing’ first amendment claim, as 
here, the issue must of necessity be tipped 
in favor of exclusion, even though media 
representatives cannot test the foundation 
for affidavits by direct confrontation of the 
affiants. We note that in this case the 
state not only asserted a need for theso 
witnesses to testify, but the witnesses de- 
clared by affidavit that they would not 
testify if television coverage were allowed, 
even under threat of contempt of court. 
The media’s interest in covering their testi- 
mony -was Iess important on this record 
than the state’s need to try Sake11 for the 
crime charged. 

of the reasons underlying the parties’ respec- 
tive positions. We, too, would urge improved 
communication between- coun’&l to aid ‘the 
courts’ decision-making capabilities. 

7. For instance. evidence may be presented by 
the media to compare prisoner access to news- 
papers, television and radio broadcasts, and to 
explain institutional mechanisms or practices 
for the control of each. 

. . 

. 
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CkeyFie,395SaZd544 
As a next matter, we decline to adopt a reports of their testimony carried in local 

precise standard of proof for exclusionary newspapers, on the other. The media here 
proceedings such as these, and we decline to recognizes that qualitative difference, but ., 
prescribe witness requirements for any asks us to emphasize that only that type of 
hearing which might be held. Trial judges difference may be the basis for an exclu- 
must exercise their discretion on the basis sionary ruling against the electronic media. 
of what is available at the time and under We restate, because the media is correct, 
the circumstances.9 Mini-trials which dii that this difference alone is the focus of the 
rupt the timing, procedures or sequence of h-ring.9 
the main trial are to be avoided at all costs 
Yet we do not give trial judges -carte We also reiterate, however, that it re- 

&mche authority. Trial judges can, obvi- mains essential for trial judges to err on the 

ously, abuse their discretion in a variety of side of fair trial rights for both the state 

ways, such as foreclosing a meaningful pre- and the defense. The electronic media’s 

sent&ion of evidence, defeating adequate presence in Florida’s courtrooms is desira- 

notice requirements, or acting wholly with- ble, but it is not indispensable. The pres- 

out record support which is readily availa- ence of witnesses is indispensable. That 

ble. In the final analysis, though, when the difference should always affect but never 

rules of the game are obeyed. and a fair control a trial judge in his approach to the 

exchange of views obtained, it remains exercise of his discretion in excluding elec- 

more important that a trial go forward tronic mediacoverage of a prisoner-witness, 

with the testimony of witnesses than that Or for that matter* any witness* 
the media be permitted to cover their testi- For the foregoing reasons, we must disa- 
mow, even conceding that witnesses’ gree with the majority decision of the dis- 
names may appear in the written media and trict court below and’adopt the standards 

c 
that the indicted defendant will himself, for evidentiary exclusionary prodings 
from his position in the courtroom, see with respect to electronic media expressed 
these witnesses testify. above.. Were we to apply these standards 

The premise of our Postdewsweek deci- to the order of the trial court in this case, 
sion, translated into the context of this we would conclude that +he trial judge im- 
case, is that there may well be a qualitative properly excluded electronic media cover- 
difference between the display of inmate- age of these prisoner-witnesses. First, the 
witnesses’ images on television sets in the notice of hearing to media representatives 
halls of their prison home, on the one hand, was fundamentally inadequate. Second, 
and either a word-of-mouth campaign given the denial of copies of the affidavits 
spread by the indicted defendant when he to media representatives and the ready 
returns to jail to the effect that two of his availability of a prison official to speak 
former jail colleagues “finked,” or written concerning prison conditions or the means 

8. Canon’3A(7) of the Florida Code of Judicial State ex reJ. Miami Herald PubJishing Co. v. 
Conduct, which constitutes a general autho- McIntosh, a-0 So.ld 904,912 (aa.1976) (Sund- 
rization for electronic media and still photogra- berg, J., concurring), are relevant here and 
phy trial coverage, provides: would eliminate many of the potential pr@- 

Subject at all times to the authority of the lems. 
presiding judge to (i) control the conduct of 
proceedings before the court. (ii) ensure de- 9. As media counsel aptly put the matter at the 
corum and prevent distractions, and (iii) en- television exclusion hearing: 
sure the fa.ir administration of justice in the [ylou show us where it’s going to make any 
pending cause, electronic media and still pho- 
tograbhy coverage of public judicial proceed- 

more difference if we’re photographing you 
than if someone on the radio speaks about 

ings in the appellate and trial courts of this 
state shall be allowed in accordance with you and mentions your name or if they take a 

standards of conduct and technology promul- picture with a still camera or any other 

gated by the Supreme Court of Florida. . means that the media uses when you speak 

(emphasis added). In addition. the procedural about the rights of the public to know. 

c 

suggestions expressed by JustIce Sundberg in 

C-““. 
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by which inmate access to particular forms 
of electronic media coverage might have 
been curtailed, the hearing itself was defec- 
tive. Nonetheless, the trial of Sake11 has 
been concluded so that no remand for fur- 
ther proceedings is necessary. 

It is so ordered. 

SUNDBERG, C. J., and BOYD, OVER- 
TON, ALDERMAN and MCDONALD, JJ., 
concur. 

ADKINS, J., concurs in result only. 

THE IkORIDA BAR, Complainant, 
V. 

Donald F. .LEGGETT, Respondent. 

No. 59522. 

” Supreme Court of Florida. 

March 5, 1981. . 

In disciplinary action, the Supreme 
Court held that failure to ,prosecute mort- 
gage foreclosure suit and personal injury 
action warrants probation and public repri- 
mand. 

So ordered. 

Attorney and Client -58 
Failure to prosecute a mortgage fore- 

closure suit and personal injury action for 
clients warrants probation and public repri- 
mand. 

John A. Weiss, Bar Counsel and James P. 
Hollaway, Deputy Staff Counsel, Tallahas- 
see and Donald L. Braddock, Past Chair- 
man, Fourth Judicial Circuit Committee 
“B”, Jacksonville, for complainant. 

Donald F. Leggett, in pro. per. 

PER CURIAM. 

The Florida Bar charged Leggett with 
violating Disciplinary Rule 6101(A)(3) by 

failing to prosecute a mortgage foreclosure 
suit and a personal injury action for two of 
his clients. Leggett entered an uncondi- 
tional plea of guilty as charged, and the 
referee recommended that he be found 
guilty of neglecting legal matters entrusted 
to him. The referee further recommended 
a twelve-month suspension, but added a 
proviso recommending a public reprimand 
and a two-year probation if Leggett made 
restitution to a client and paid the costs of 
the instant proceedings within forty days. 

On December 3, 1980, the Bar informed 
thii Court that Leggett had made restitu- 
tion and paid the costs assessed against him. 
We therefore approve the referee’s report 
and recommendations. 

Donald F. Leggett is placed on probation 
for two years from the date this opinion is 
filed. During probation he is directed to 
file quarterly reports with general staff 
counsel to the Florida Bar and a copy of 
those reports with the Clerk of the Supreme 
Court. We remind Mr. Leggett that mem- 
bers of the legal profession m expected to 
devote their talent and attention to the 
matters entrusted to them. Publication of 
this opinion shall constitute a public repri- 
mand. . 

It is so ordered. 

ADKINS, Acting C. J., and BOYD, .- 
OVERTON,.ENGLAND and MCDONALD, 
JJ., concurring. ’ 

T&Z FLORIDA BAR, Complaiprant, .’ -j 

V. 
/ 

Guilkkno FARINA& Respondent. 
j 

No. 60166. I 
Supreme Court of Florida. _ 

March 5, 1981. 

Original Jurisdiction-The Florida- Bar. ; 

Cynthia Prettyman, Bar Counsel, Fort i 
Lauderdale, John F. Harkness, Jr., Execn- I 

I- 
I 
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EDWARD R. CLARK #lo0675 

Box 55 
Stillwater, Mn. 55082 

October 11, 1981 

Committee On Cameras In The Courtroom 
c/o Minnesota Supreme Court 
230 State Capitol Building 
St. Paul, Minnesota 55155 

Dear Committee Members: 

I am incarcerated at the Minnesota Correctional Facility - 
Stillwater. I have been following the hearings over the 
past two years regarding the news media wanting to use 
cameras in the courtrooms, 
sonal opinion. 

and would like to offer my per- 

One of the repeated arguements against it has been "it will 
infringe upon the rights of the defendant". To the contrary, 
I, and many other men here who I have discussed this matter 
with, agree that if the testimony of witnesses and the decisions 
of the judges while the trial is in progress were to come under 
the scrutiny of TV viewers, mainly law professors and experts in 
the field of forensic science, a defendant would stand a better 
chance of receiving a fair trial. 

Although its not openly admitted in the judicial system, the 
more serious the charge, the more burden upon the defendant 
to prove his innocence. And there have been many instances 
where the conviction has been based upon the "expert" witneses' 
testimony. I believe the experts would be more inclined to 
testify to the facts rather than what the prosecution wants the 
jury to hear if there was a possibility of such testimony being 
aired. 

Also, there have been numerous cases where the prosecution 
withholds evidence favorable to the defense. There again, 
if the trial was aired to the general public, persons with 
such information may be inclined to contact the court or the 
defense counsel when :!,s:L they discover the information is 
withheld. 

In closing, I believe that every defendant would not object to 
cameras in the courtroom if their was the slightest inclina- 
tion that by their presence it would contribute to a fair 
trial. The reputation of the accused has already been damaged 
by the mere fact of the accusation, irregardless of the out- 
come of the trial. 

Respectfully yours, 

----4PLu, 
Edward R. Clark 
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Introduction 

RTNDA believes this survey of the States will prove 

c helpful to those concerned ‘with the present state of the law 
.f 

regacing journalistic coverage of judicial proceedrfigs 
4 

s 

P 

7 
television, radio and photography. The information is 

givided into two major. parts: 
-. . 

(1) a description of the rules of each of the fifty 
States and the District of Columbia, compiled 
in alphabetical order (Part I); and 

(2) categorizations of the rules of the States. 
(Part II). 

Because of rapid changes in this area of the law, RTNDA 

will frequently revise these materials to assure that they are 

as current as possible. RTNDA and its legal counsel maintain 

copies of the rules of, and other materials from, -all of the 

LJ 

jurisdictions described in these materials. Individuals 

interested in obtaining copies of materials related to this 

issue are invited to contact RTNDA. 

. . 
1. Background 

From 1937, when the ABA adopted Canon 35 of its Canons 

of Judicial Ethics in response to media coverage of the trial 

Of Bruno Hauptmann (accused kidnapper of the Lindbergh baby) 

until recently, a large majority of States prohibited the 

presence of the electronic media during proceedings in their 
. . 

Indeed, for a time after the decision of the 

L J As amended through 1963, ABA Canon 35 prohibited photo- 
graphing, broadcasting, or televising of court ooms 

i (during or between sessions) except for natura ization 
proceedings. A copy of ABA Canon 35 is contained in 

c 
these materials. See Part I, infra. 



Supreme Court in Estes v. Texas, 381 U.S. 532 (1965), only 

I , 
c Colorado continued to permit the electronic media in its courts. 

I 

During the same period, federal court rules prohibited, and 

continue to prohibit, the electronic coverage of ad+rsarial 

I proc:edings. For example, Rule 53 of the Federal Rules of . 

riminal Procedure absolutely prohibits photographs or radio 

I c 
broadcasts during the progress of criminal proceedings. 

Starting in 1974, however, a number of States began 

authorizing coverage of judicial proceedings. Al though these 

materials do not attempt to provide an historical chronicle 

of these changes, it is important to note that the activities 

of the States were qften, and continue to be, highly diverse. 

I Some States undertook experiments of limited duration; others 

made permanent changes, to their rules. Some States focused 

I 
c their efforts on both trial and appellate proceedi’ngs, others 

on appellate proceedings only, and still others on trial pro- 

I teed ing s . Some States decided to make coverage contingent on 

the consents of various participants; other States’ chose not 
. . 

to have consent requirements. Section B of these .materials 

reflects much of this diversity, but it also underscores the 

fact that, in every instance, courts have explicitly retained 

authority to terminate coverage if it proves distracting or 

. . disruptive or if it threatens the fairness of the judicial 
6 
recess. 

c -2- 



Of the State experiments, the most publicized, and probably 

the most signif icant, has been that of Florida. The exper imen- 
q 

tal rule and, later, 
,A 

the permanent rule adopted in Florida did 

not condition coverage upon consents of the parties,? including 
1 

theuefendant in a criminal trial. In Chandler v. Florida, 

$ .s. , 101 S.Ct. 802 (1981), the Supreme Court upheld the 

d onstitutionality of Florida’s actions, thereby removing one 

of the obstacles to adoption of rules facilitating coverage of 

judicial proceedings by the electronic and photographic media. 

-3. 
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Part I 

Narrative Description 
Of State Rules On 

Coverage Of Courts By 
Electronic And Photographic Media 

J" 
Jhe following material describes and categorize$ the 

qourtroom coverage rules of the 50 States and the District of 
I 
Columbia and, F. where possible, furnishes official citations to 

those rules. For purposes of this material, the term "coverage" 

refers to audio and/or visual coverage of courtrooms by the 

electronic media and still photographers -- whether on behalf 

of television, radio, or the print media i- for news purposes. 

A number of allusions are made in these descriptions to 

similar American Bar Association ("ABA") coverage regulations. 

This is done as a short-hand means of describing State rules. 

The current terms of Canon 3A(7) of the ABA Code of Judicial 

Conduct are as follows: 

"A judge should prohibit broadcasting, 
televising, recording, or taking photographs in 
the courtroom and areas immediately adjacent there- 
to during sessions of court or recesses between 
sessions, except that a judge may authorize: 

(a) the use of electronic or photographic 
means for the presentation of evidence, for the 
perpetuation of a record, or for other purposes 
of judicial administration; 

(b) the broadcasting, televising, recording, 
or photographing of investitive, ceremonial, or 
naturalization proceedings; 

i 

I 

(c) The photographic or electronic recording 
and reproduction of appropriate court proceedings 
under the following conditions: 

? 
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c 

. . . 

c 

(i) the means of recording will not 
distract participants or impair the dignity of 
the proceedings; 

(ii) the parties have consented, and the 
consent to being depicted or recorded has been 
obtained from each witness appearing in th& 

m. recording and reproduction. ! 

d 
(iii) the reproduction will not be ex- 

f 
hibited until after the proceeding has been con- 

- P- eluded and all.direct appeals have been exhausted; 
and 

(iv) the reproduction will be exhibited 
only for instructional purposes in educational 

. institutions. 

“Commentary: Temperate conduct of judicial proceed- 
ings is essential to the fair administration of 
justice. The recording and reproduction of a 
proceeding should not distort or dramatize the 
proceeding.” 

Formerly, ABA Canon 35 covered this issue. As originally 

enacted in 1937, this provision read: 

“Proceedings in court should be conducted with 
fitting dignity and decorum. The taking of photo- 
graphs in the court room, during sessions of the 
court or recesses between sessions, and the broad- 
casting of court proceedings are calculated to 
detract from the essential dignity of the the 
proceedings, degrade the court and create mis- 
conceptions with respect thereto in the mind of 
the public and should not be permitted.” 
62 A.B.A. Rep. 1134-35 (1937). 

In 1952, Canon 35 was amended by insertion of a prohibi- 

tion on: 

“‘televising’ of court proceedings and insertion 
of the descriptive phrase ‘distract the witness 
in giving his testimony’ before the phrase 

f 
‘degrade the court. t In addition, a second 

f 
paragraph was added providing for the televising 
and broadcasting of certain ceremonial proceed- 

! ings.” 77 A.B.A. Rep. 607, 610-11 (1952). 

% 
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In 1963, Canon 35 was again amended. Deleted material is 

shown in brackets and emphasis is added to the material which 

was added at that time. 

. 
f 
! 

“The taking of photographs in the court room, / 
during sessions of the court or recesses F 

between sessions, and the broadcasting or tele-’ 
vising of court proceedings [are calculated to] 
detract from the essential dignity of the 
proceedings, distract [the] participants and 

* witnesses in giving [his] testimony, [degrade - 
the court] and create misconceptions with 
respect thereto in the mind of the publ,ic 
and should not be permitted. 

. 

“Provided that this restriction shall not 
apply to the broadcasting or televising, under 
the supervision of the court, of such portions 
of naturalization proceedings (other than the 
interrogation of applicants) as are designed 
and carried out exclusively as a ceremony for 
the purpose of publicly demonstrating in an 
impressive manner the essential dignity and 
the serious nature of naturalization.” 
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(1) Alabama - On December 15, 1975, the Supreme Court of 

Alabama adopted Canons of Judicial Ethics to be effective 

February 1, 1976. Canon 3A(7A) and (7B) provides that trial 
f 

and appellate courtroom coverage is permissible if ghe Supreme 
WI z 

Court of Alabama has approved a plan for the courtrobm in which 
f Ooverage will occur. The plan must contain certain safeguards 

..- 
to assure that coverage will not detract from or degrade court 

proceedings , or otherwise interfere with a fair trial. If such 

a plan has been approved, a trial judge may, in the exercise of 

“sound discretion” permit coverage if: (1) in a criminal pro- 

ceed ing , all accused persons and the prosecutor give their 

written consent and (2) in a civil proceeding, all litigants 

and their attorneys give their written consent. Following 

approval of their coverage plans, appellate courts may autho- 

rize coverage if the parties and their attorneys give their 

written consents. In both trial and appellate contexts, the 

court must halt coverage during any time that a witness, party, 

juror, or attorney expressly objects. In an appellate setting, 

it must also halt coverage during any time that ,a’judge ex- 

pressly objects to coverage. Authority: Canon 3A(7), 3A(7A), 

and 3A(7B), Alabama Cannons of Judicial Ethics, ALA. CODE, Vol. 

23 (Rules of Alabama Supreme Court). 
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(2) Alaska - By Order No. 324 (August 24, 1978), the 

I ' Alaska Supreme Court permitted experimental coverage of the 

I 
c proceedings of the Supreme, Superior, and District Courts in 

the Anchorage court facility effective September 154 1978. By 
'Qc. 

Order No. 387 (September 27, 1978), the Alaska SuprGme Court 
- 

I qmended Canon 3(A)(7)(c) of the Alaska Code of Judicial Conduct 

to .permit'coverage of trial and appellate proceedings effective 

November 1, 1979. Prior to such coverage, a plan must be 

approved by the Supreme Court and must include safeguards to 

ensure that coverage will not distract participants, impair 

the dignity of court proceedings, or interfere with a fair 

trial. For trial proceedings , permission for coverage must be 

' expressly granted by the judge and by the attorneys for all 

parties. Witnesses, jurors, or parties who object shall 

/ neither be photographed nor have their testimony broadcast or 

telecast. For coverage of Supreme Court proceedings, only the 

permission of the Court,is required. Authority: Canon 3(A)(7), 

Alaska Code of Judicial Conduct, Alaska Rules of Court Proce- 
. . . 

dure and Administration, Vol. IIA. 

G 
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(3) Arizona - Canon 3(A)(7) of the Arizona Code of 

Judicial Conduct parallels the current ABA Canon. By order 

dated April 16, 1979, however, the Supreme Court of Ar izona 

suspended this Canon to permit coverage of its procebdings and 
! 

the Troceedings of the State Courts of Appeals for the one-year 

A r iod beginning May 31, 1979 and ending May 31, 1980. Under 
1 

this’ exper’iment, coverage must not detract from the dignity 

of tour t proceedings. Subsequently, by orde,r dated April 22, 

1980, this experimental coverage was extended for one year 

(until May 31, 1981). By order dated April 29, 1981, the 

Supreme Court of Arizona extended the experiment until April 16, 

1982. Authority: Canon 3(A)(7), Arizona Code of Judicial 

Conduct, adopted by Rule 45, Rules of the Arizona Supreme 

Court, kRI2. REV. STAT., Vol. 17A- (as modified by ‘above- 

referenced orders). 
. 
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(4) Arkansas - Canon 3(A)(7) of the Arkansas Canons of 

Judicial Ethics follows the current ABA Canon. By order dated 

I 
b 

December 8, 1980, however, the Arkansas Supreme Court.initiated 
‘ 

a'year's experiment commencing January 1, 1981. 
d$ 

Tritl and 

appellate coverage is permitted but consents of par&es, attor- . 

+ys, and witnesses are required. See also Moore v. State, -- 

229 "Ark. 335, 315 S.W.2d' 907 (1958) (continuance of trial not 

warranted where media photographed trial from outside the court- 

I c 
I 
I . . 

room). Authority: Canon 3A(7), Arkansas Canons of Judicial 

Ethics, Supreme Court of Arkansas Manual of Rules and Committees 

(Judicial Department of Supreme Court of Arkansas). 

. 

: 

i 
J 
f 
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(5) California - Rule 980 of the California Rules of 

Court forbids coverage; Rule 980.1 of those rules permits \ 

c 
coverage studies if approved by the California Judicial Coun- 

I cil. On May 10, 1980, the Judicial Council of CaliBornia added 

Rules 980.2 and 980.3 to permit experimental coverade and 
. 

experimental educational coverage of trial and appellate courts 
I 
I n Califo'rnia for the period July 1, 1980 through June 30, 

1981. These rules were the result of a prolonged study con- 

ducted prior to and after the Judicial Council of California 

had, on December 2, 1978, approved the concept of a one-year 

experimental coverage program. Under the rules, the coverage 

must not be distracting or interfere with court proceedings. 

The judge must consent to coverage and, in trial court proceed- 

ings in criminal cases, written consents of the prosecutor and 

defendant must be obtained. The court may exercise its discre- 

tion concerning coverage of objecting witnesses. Note: Due to 

I 
the United States Supreme Court's notation of probable juris- 

diction in Chandler v. Florida, the Judicial Conference of Cali- 
. fornia amended these experimental rules in two respects. First, 

it delayed the beginning of the experiment by one month. Second, 

it amended Rule 980.2 to require the consent of the defendants 

and the prosecutors in criminal trial proceedings. However, 

following the ruling of the United States Supreme Court in 

shandler v. Florida, U.S.-, 101 S.Ct. 802 (1981), 

khe California experiment was modified, and the requirement 
t 
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that, in criminal cases, the defendant and prosecutor must 

consent was deleted 'effective January 31, 1981. On May 20, 
l 

1981, the California experiment was extended through December 31, 
. 

1981 by the California Judicial Council. 
* 

It is exp<cted that a 
, 

consultant's report analyzing the first year of California's 
i 
qxperiment will be made available to the Judicial Council at its 

z 
Fall 1981 'meeting. Authority: Rules'980, 980.1, 980.2, and 

980.3, California Rules of Court, CAL. [Civil and Criminal Court 

Rules] CODE, Vol. 23, Part 2, 1979 Supp. Pamph. (West). 

. 

. 
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I 
I 

I 

(6) Colorado - Canon 3(A)(7) through (10) of the Colorado 

Code of Judicial Conduct permits coverage of trial and‘appel- 
l 

late courts in Colorado. These rules were the result of ' 
: 

hearings ordered by the Colorado Supreme Court on Defember 12, 
*. 

1955. Following hearings in late January and early February, 

456, the referee (Justice Otto Moore) issued a report. That 
. . 

report, dated February 20, 1956, favored coverage and was 

adopted by the Colorado Supreme Court on February 27, 1956. 

In re Hearings Concerning Canon 35 of the Canons of Judicial 

Ethics, 132 Colo. 591, 296 P.2d 465 (1956). Coverage must not 

detract from the proceedings, degrade the court, distract 

witnesses, or otherwise interfere with a fair trial. Trial 

judges may permit coverage by order. No coverage is permitted 

of criminal proceedings unless the defendant affirmatively 

consents. Nor shall any witness or juror in attendance under 

court order or by subpoena be covered if he or she expressly . 
objects. Following the decision of the United States Supreme 

I Court in Chandler v. Florida, U.S. -, 101 S.Ct. 802 (1981), 
. . . 

the Colorado Bar-Media Committee asked the,Supreme Court to 

hold public hearings to adopt the Florida standards in Colorado. 

This request was opposed by the Board of Governors of the 

Colorado Bar Association. The Court has not yet decided whether 

I to hold the public hearings. Authority: Canon 3(A)(7), 3(A)(8), . . 
: 

f 
'(A)(9) and 3(A)(lO), Colorado Code of Judicial Conduct, COLO. 

14 .EV. STAT., Vol. 7A (Court Rules), Appendix to Chapter 24. 

i 

I i - 

I 
t 

I- 
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(7) Connecticut - Canon 3(A)(7) of the Connecticut Code 

of Judicial Conduct 'is similar to ABA Canon 3(A)(7). The media 

have requested that coverage be permitted and have provided the 

Judicial Assembly (all State judges) with demonstra&ons of i *, 
coverage, including tapes of mock trials. The Connecticut Bar 

l 

4 ssociation Task Force, including attorneys and judges, sub- 

mitted recommendations favoring experimental coverage to the 

Connecticut Bar Association House of Delegates on September 29, 

1980. On May 11, 1981, the House of Delegates rejected those 

recommendations. WFSB in Hartford is expected, however, to 

petition the Rules Committee of the Superior Court for modifi- 

cation of Canon 3(A),(7). Authority: Canon 3(A)(7), Connecticut 

Code of Judicial Conduct, Connecticut Practice Book (1978 

Revision), Vol. 1. 
. 

. . 
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(8) Delaware - Canon 3(A)(7) of the Delaware Judges' Code 

I . 
I 
I 
I 
I 
I 

of Judicial Conduct is similar to the current ABA Canon. Rule 

169 of the Rules of the Delaware Court of Chancery applies this 

code to its proceedings. ! 
*: 

Rule 53 of the Delaware Syperior 
t. 

Court Criminal Rules, Rule 53 of the Court of Common Pleas 
i 
c riminal Rules, and Rule 31 of the Criminal Rules of Delaware 

,. 

Courts of Justices of the Peace forbid coverage. On March 16, 

1981, the Bar-Bench-Press Conference of Delaware issued a report 

recommending that Canon 3(A)(7) be suspended for one year, from 

September 1, 1981 to August 31, 1982, to permit an experiment 

modeled after the Florida rule. Consents of parties would not 

be required and final decision regarding coverage would rest 

with the judge after giving all interested parties and partici- 

pants an opportunity to be heard. Authority: Canon 3(A)(7), 

L Delaware Judges' Code of Judicial Conduct, adopted by Rule 74, 

Rules of the Delaware Supreme Court, DEL. CODE, Vol. 16; Rule 

53, Delaware Court of Common Pleas Civil Rules, DEL. CODE, Vol. 

16; Rule 53, Delaware Superior Court Criminal Rules, DEL. CODE, 
-. 

Vol. 17; Rule 31, Delaware Courts of Justice of the Peace, 

j Criminal Rules, DEL. CODE, Vol. 16. See also Rule 169, Rules -- 

of the Delaware Court of Chancery, DEL. CODE, Vol. 16. 

L 

i 
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I 
1 .. 

c 

(9) District of Columbia - Canon 35 of the District of 

Columbia Canons of Judicial Ethics parallels the provisions of 

former Canon 35 of the ABA Canons of Judicial Ethics. Rule 

53(b) of the Superior Court Rules of Criminal Procedbre, 
i 

Rule*203(b) of the Superior Court Rules of Civil Procedure, 

iuperior Court Neglect Proceedings Rule 24(b), Superior Court 

,kvenile Proceedings Rul'e 53(b), and Superior Court Domestic 

Relations Rule 203(b) forbid coverage in trial proceedings. 

Authority: All Provisions cited in the foregoing paragraph 

are contained in D.C. Code Encyl. (Court Rules- D.C. Courts). 

‘. 

. 
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(10) Florida - A coverage experiment was initiated by the 

c 
Florida Supreme Court in Petition of Post-Newsweek Stations, 

I Florida, Inc. on January 27, 1976. 327 So.Zd 1. Initially, 
l 

the gxperiment was not statewide and required that p k rties, 

w jurors, and witnesses consent to coverage of their participa- 
f 
tiion. This requirement was deleted, however, when the Florida . . 
courts met with total failure in obtaining the needed consents. 

On April 7, 1977, the Supreme Court 0rdered.a one-year experi- 

ment from July 1, 1977 until June 30, 1978 (347 So.2d 402) and 

adopted standards of conduct and technology (347 So. 2d 404). 

Prior approval by the Supreme Court of proposed standards and 

technology governing coverage was required. On April 12, 1979 

in Petition of Post-Newsweek Stations, Florida, Inc., 370 So. 

2d 764, the Florida Supreme Court amended Canon 3A(7) of the 

IL Florida Code of Judicial Conduct to permit coverage of trial 

and appellate courts effective May 1, 1979 and repealed Florida 

Rule of Criminal Procedu.re 3.110. Coverage is subject only to 

the authority of the presiding judge to control court proceed- -. 
ings, prevent distractions, maintain decorum, and assure fair- 

ness of the trial. In Chandler v. Florida, U.S. -, 101 

S.Ct. 802 (1981), the United States Supreme Court held that 

Florida's coverage rules met federal constitutional require- 

ments. Subsequently; the Florida Supreme Court has issued . . 
i 
Ppinions adopting standards for the exclusion of the electronic 

kedia and noting that such exclusion is permissible only where 
i 
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it is shown that the proceedings will be adversely affected 

because of a "qualitative difference" between electronic and' 
q 

other forms of coverage. Florida v. Palm Beach Newspapers, 

So. 2d -, 7 Media L. Rptr. 1021 (1981); Florida v.!Green, 

So.+id 
? 

, 7 Media L. Rptr. '1025 (1981) (exclusion 6f electronic 

jn edia 
f 

is appropriate where an otherwise competent criminal 

defendant would be rendered incompetent by electronic media 

coverage). Authority: Canon 3A(7), Florida Code of Judicial 

Conduct, Florida Rules of Court (West 1980). See also Article -- 

X, Integration Rule of the Florida Bar, Florida Rules of Court 

. 

(West 1980)(applicability of code to members of the Florida 

Bar). 

. 
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(11) Georgia - On May 12, 1977,’ the Supreme Court of 

Georgia amended the ,Georgia Code of Judicial Conduct by adding 

I c Canon 3A(8), 238 Ga. 855. (The Code had previously been 

I 
I 
I 
I 
I 
I 
IL 
I 
I 
I 
I 
I 
I 

adopted on December 17, 1973, effective January 1, f iI 74. 231 

Ga. kA-1.) Under Canon 3(A) (8), coverage of Georgia ‘tour ts is 

ermitted if a plan is approved in advance by the Supreme 

Court and if the affected court permits coverage. The Supreme 

Court is explicitly empowered to make rules to assure that the 

dignity and decorum of the proceedings remain unimpaired. 

Plans approved by the Supreme Court, including the plan for 

coverage of its own proceedings, have required consent of the 

attorneys and the parties and -- in the trial context -- of 

witnesses. Authority: Canon 3A(7) and 3A(8), Georgia Code of 

Judicial Conduct, referenced in GA. CODE ANN. S 24-4542 (Rule 

42, Rules of the Georgia Supreme Court). 

. . . 
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(12) Hawaii - Canon 3A(7) of the Hawaii Code of Judicial 

Conduct follows the current ABA Canon. In November, 1980, the 
l 

Hawaii State Bar Association Committee On Cameras In The Court- 

room issued a preliminary report recommending that tde Hawaii 
i 

Code%f Judicial Conduct be amended to permit courtrhom cover- 

abe. This preliminary report recommended that appellate court 
I 

coverage be allowed, that trial court coverage be permitted if 

all parties consent and if witnesses to be covered consent, 

that jurors not be covered, and that family court coverage be 

prohibited. Authority: Canon 3A(7), Hawaii Code of Judicial 

Conduct, adopted by Rule 16, Rules of the Supreme Court of the 

State of Hawaii (Appendix B) (Supreme Court of Hawaii). 

. 

. 
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(13) Idaho - By order dated September 27, 1976, the Idaho 

c 
Supreme Court adopted a Code of Judicial Conduct to repl’ace 

the Canons of Judicial Ethics which were previously in .effect. 

‘3 y the Supreme Court. By order dated October 18, 1978, the 

Supreme Court approved a plan for experimental coverage of 

its Boise proceedings for the period December 4, 1978 through 

June 30, 1979. Coverage was subject to the Court’s discretion. 

By order dated August 27, 1979, the Supreme Court authorized 

coverage of its Boise proceedings for an indefinite period. 

The Supreme Court retains discretion to forbid coverage when 

it would interfere with “the proper administration of justice.” 

On August 27, 1979, the Supreme Court also authorized one year 

(October 9, 1979 through October 8, 1980) of experimental 

-- subject to the Court’s discretion -- of its pro- 

ceedings outside the Boi,se area. On September 3, 1980, cover- 

age of Supreme Court proceedings outside Boise was permitted on a 
. . 

permanent basis. Authority: Canon 3A(7), Idaho Code of Judicial 

Conduct, Idaho State Bar Desk Book. 

Y 
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(14) Illinois - Rule 61(c)(24) of the Rules of the Illi- 

nois Supreme Court parallels the provisions of former ABA Canon 

6 35 as originally adopted in 1937. Illinois Revised Statutes, 

Chapter 51, S 57 specifies that no witness shall befcompelled 

to zstify in any court in the State if any portion'of his 
.a s 

festimony is to be covered. Petitions of the Chicago Council 

of Lawyers and the Illinois News Broadcasters Association to 

amend Illinois Supreme Court Rule 61(c)(24) were denied by the 

Illinois Supreme Court on .May 20, 1975 and May 26, 19?8, 

respectively. On March 6, 1981, however, the Chicago Council 

of Lawyers again submitted a petition proposing experimental 

coverage where all private parties consent. On April 24,. 1981, 

CBS Television also petitioned the Illinois Supreme Court for 

adoption of electronic coverage guidelines but sought rules 

similar to Florida's (i.e., no consent of the parties would be 

required). The Illinois News Broadcasters Association, the 

Illinois Freedom of Information Council, and 34 other media 

organizations also filed a petition with the Illinois Supreme 

Court on May 24, 1981 and requested that electronic coverage be 

permitted. This proposal would -allow coverage unless the court 

affirmatively determined it inappropriate or contrary to the 

interests of justice. Under this proposal, a presumption of 

validity would attend requests to forbid coverage in specified 
a- 
itypes of cases (e.g., police informant cases or evidentiary 
t 
fsuppression proceedings). Authority: Rule 61(c)(24), Rules of 

the Illinois Supreme Court, ILL. REV. STAT. Chapter- 1lOA; ILL. 

REV. STAT. Chapter 51, S 57. . 
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(15) Indiana - Canon 3A(7) of the Indiana Code of Judicial 

Conduct is based on the current ABA provision. Covera'ge of a 
l 

number of trial proceedings has occurred in Indiana but c'eased 
c 

after the Chief Justice of the Indiana Supreme Cour 
t 
a 

notified 

Statke judges of the requirements of Canon 3A(7). Authority: 

f 
F anon 3A(7), Indiana Code of Judicial Conduct, IND. CODE ANN. 

(Court Rules, Book 2)(Burns). 
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. 
(16) Iowa_ - Canon 3A(7) of the Iowa Code of Judicial Con- 

duct is similar to the present ABA Canon. On June 25, 1979, 
, 

C.&J the Iowa Supreme Court ordered a public hearing on the coverage 

question. 
*k 

Following a hearing on September 18, 1979;, that 

Fourt, by order dated November 21, 1979, suspended Canon 3A(7) 
. 

. 
or a one-year period beginning January 1, 1980 and substituted 

a revised provision which enumerates technical guidelines and 

which permits coverage of trial and appellate courts subject to 

the affected Court’s prior,permission. In determining whether 

to grant permission, judges are to allow coverage unless, upon 

-objection and showing of good cause, it would “materially 

interfere" with a fair trial. Consents of the parties are not 

required except in “juvenile, dissolution, adoption, child 

custody or trade secrets cases”,\ On December 12, -1980, the 

c&J Supreme Court of Iowa extended the experiment for ,a year. The 

experiment now expires on December 31, 1981. Authority: Canon 

3A(7), Iowa Code of Judicial Conduct, adopted by Rule 119, 

Rules of Iowa Supreme Court, IOWA CODE (Court Rules), Vol. III. 
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(17) Kansas - Canon 3A(7) of the Kansas Code of Judicial 

Conduct is premised on the current ABA provision. By order 

dated January 6, 1981, however, the Supreme Court added Supreme 

Court Rule 1.07, permitting audio tape recorders infits proceed- 
Ir ! 

ings and use of such recordings for news purposes. 'A one week 

I xperiment , permitting photography, was authorized on April 24, 

1981 by the Kansas Supreme Court. The experiment was conducted 

during the week of May 4, 1981 in Supreme Court cases agreed 

upon by the Chief Justice and pool representatives of the media. 

Authority: Canon 3A(7), Kansas Code of Judicial Conduct, 

adopted by Rule 601, Rules of the Kansas Supreme Court, KAN. 

STAT. 5 20-176; Rule 1.07, Rules of the Kansas Supreme Court, 

KAN. STAT. S 20-176. 

. 

. 
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(18) Kentucky - Canon 3A(7) of the Kentucky Code of Judi- 

cial Conduct formerly paralleled the present ABA provision. 

The Kentucky Code of Judicial Conduct had been adopted in its 

entirety on October 24, 1977, was effective January:'l, 1978, 
3 

and-rendered inoperative in an August 23, 1977 resolution of 
s 

i he Jefferson Circuit Court (30th Judicial Circuit). Under 
9 
this resolution, the signatory judges.agreed to permit cover- 

age of their trial proceedings unless it became disruptive or 

except in certain sensitive trial situations involving children 

and matters of domestic relations. The Kentucky Supreme 

Court, on April 10, 1981, amended Canon 3A(7) to permit 

electronic coverage of appellate and trial court proceedings 

effective July 1, 1981. Consents of the parties are not 

required, but coverage is subje.zt to the authority of the 

IL 
presiding judge.' Authority: Canon 3A(7), Kentucky Code of 

Judicial Conduct, adopted by Rule 4.300, Rules of the Kentucky 

I Supreme Court, KY. REV. STAT. (Rules), Vol. 18. 

I -. 
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(19) Louisiana - Canon 3A(7) of the Louisiana Code of 

/ Judicial Conduct follows the current ABA provision. On 

L February 23, 1978, the Louisiana Supreme Court Conference' 

authorized one year of experimental coverage in a triial court 
h 

I 
-- Division B of the Ninth Judicial District Court for Rapides 

w i 
4 arish. Under the guidelines, written permission of the 

/ parties and their counsel was required and, in criminal cases, 

this included the consents of the victim and the District 

Attorney. A report, dated March 30, 1979, by the trial judge 

recommended extension of the experiment and, on May 3, 1979, 

the Supreme Court of Louisiana extended the experiment for one 

year from the date of its order. Shortly thereafter, on July 

13, 1979, Section 4164 of Title 13 of the Louisiana Revised 

Statutes became law; It permits coverage of court proceedings 

c pursuant to any motion and stipulation, agreed to -by all 

parties and approved by,the judge. In Fitzmorris v. Lambert, 

377 So.2d 65 (1979), the Louisiana Supreme Court held that 

this statute and Canon 3A(7) did not necessarily conflict as 
. . 

long as a trial judge, in exercising his authority under the 

statute, complies with the requirements of the Canon. On 

May 9, 1980, Judge Douglas M. Gonzales, Division L of the Nine- 

teenth Judicial District for East Baton Rouge Parish requested 

the Louisiana Supreme Court to authorize a one year experiment 
.- 

P 
ermitting coverage of civil trials in that division. The 

I 

j? P ro osed experiment would use the same guidelines employed in 
< 

Li A-24 



the Ninth Judicial District and was the result of several years 

of study conducted by a Bench-Bar-Media Committee for khe 

c Nineteenth District.. Authority: 
t 

Canon 3A(7), Louisiana Code 

of Judicial Conduct, LA. REV. STAT. ANN., Vol. 8 (Appendix) i ! 
LA. REV. STAT. ANN. 5 13-4164. 

. \ + 
. 

.4 

c 

. . . 

. 
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(20) Maine - Rule 53 of the Maine Rules of Criminal Proce- 

dure bars coverage in criminal cases. ' Likewise, Rule 53 of the 

Maine District Court Criminal Rules forbids coverage in district 
; 

cour=t criminal cases. The Maine Code of Judicial Cdnduct de- 

f 
etes Canon 3A(7). Maine Rules of Court, Desk Copy (West 1979). 

kccordingly, Maine has no provision barring coverage of civil 

cases. At present, the Maine Supreme Court Advisory Committee 

on Criminal Rules is studying the coverage issue, but recommen- 

dations are not expected until 1982. Authority: Rule 53, Maine 

Rules of Criminal Procedures, Maine Rules of Court, Desk Copy 

(West 1979); Rule 53, Maine District Court Criminal Rules, Maine 

Rules of Court, Desk Copy (West 1979). 

t 
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(21) Maryland - Canon XXXIV of the Maryland Canons of 

Judicial Ethics is based on ABA Canon 35 following the 1963 

I c amendments. Rule 11 of the Maryland Rules of Judicial Ethics 

. 

alsorforbids coverage. A petition to modify Canon iXXIV was 

ubmitted to the Maryland Court of Appeals on September 25, 

979. Petition of WBAL Division. Experimental coverage was sub- 

sequently‘recommended by a Judges' Committee and by the Special 

Committee on Cameras in the Courtroom of the Maryland State Bar 

Association. On June 24, 1980, the Maryland Court of Appeals 

heard oral agreement on the proposal. By order dated November 

10, 1980, the Maryland Court of Appeals ordered an 18 month 

experimental coverage of trial and appellate courts effective 

January 1, 1981. Certain consents were required in criminal 

trials. Two bills to prohibit electronic media coverage passed 

both the Maryland House of Delegates and the Maryland Senate 

and were sent to the Governor. S-123, forbidding electronic 

coverage of any trial court proceedings, was'vetoed. H-231, 

I adding Section 467B to Article 27 of the Annotated Code of 
. . 

Maryland and barring electronic coverage of criminal trials, 

was signed by Governor Hughes on May 19, 1981. Authority: 

Canon XXXIV, Maryland Canons of Judicial Ethics, adoted by Rule 

1231, MD. ANN. CODE (Maryland Rules of Procedure), Vol 9C; MD. 

ANN. CODE art. 27, S 4678. 
< 
; 
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(22) Massachusetts - Canon 3A(7) of the Massachusetts \ 

c 
Code of Judicial Conduct is similar -- but not identical -- to 

I the current ABA provision. On March 21, 1980, the Supreme 

Judicial Court suspended this canon effective April !l, 1980 for 

dn experimental one-year period. Appellate court coverage of . c 
divil and criminal cases began April 1, 1980; coverage qf 

public, non-jury trials (civil and criminal) commenced May 1, 

1980; and coverage of public jury trials (civil and criminal) 

was permissible as of June 1, 1980. As a general rule, cover- 

age is to be allowed unless the court finds that there is "a 

substantial likelihood of harm to any person or other serious 

harmful consequence", resulting from such coverage. On April 16, 

1981, the Supreme Judicial Court extended the experiment on all 

'c 

court levels until June 1, 1982. Authority: Canon 3A(7), 

I Massachusetts Code of Judicial Conduct, adopted by'Rule 3:25, 

Rules of Massachusetts Supreme Judicial Court, Massachusetts 

Rules of Court, Desk Copy (West 1980)(as modified by above- 

referenced order). _. 

I . . c 

i 
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(23) Michigan - Canon 3,A(7) of the Michigan Code of Judi- 

cial Conduct forbids coverage except as authorized by the 

Michigan Supreme Court. To date, no coverage authorization has . 

. been given. Authority: Canon 3A(7), Michigan Code iof Judicial 
*b 

vonduct, Michigan Court Rules (West 1979). 

t 
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(24) Minnesota - Canon 3A(7) of the Minnesota Code of 

I * Judicial Conduct parallels the current ABA provision. ' By order 

CA dated January 27, 1978, the Minnesota Supreme Court permits 
. 

Canon 3A(7) to be waived for experimental purposes $n cases i 
pend\ing before that tribunal. The experiment is for an indefi- 

s f 
fiite period, and waiver of the rules is at the discretion of \ 
the Court. On March 18,' 1981, various media groups petitioned 

the Minnesota Supreme Court for a permanent amendment of Canon 

3A(7) or, alternatively, for a two year experiment. Petition 

For Modification Of Canon 3A(7) Of The Minnesota Code Of Judi- 

cial Conduct, Minnesota Supreme Court, No. 81-300 (March 18, 

1981). Authority: Canon 3A(7), Minnesota Code of Judicial 

Conduct, MINN. STAT. ANN. (Court Rules), Vol. 52 (West)(as 

modified by above-referenced order). 

. . 

c 
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(25) Mississippi - Canon 3A(7) of the Code of Judicial 

Conduct of Mississippi Judges is the operative provision and \ 

c parallels the current ABA Canon. The coverage issue is cur- . 

ren$ly being studied by a committee of the Mississiipi Confer- 

nce of Judales. Authority: Canon 3A(7), Code of Judicial 
s 

t 
Conduct of Mississippi Judges, Code of Professional Responsi- 

bility, Code of Judicial Conduct, Ethics Opinions (Mississippi 

State Bar). 
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Canon 3A( 7) of the Missouri Code of 

I ’ 
(26) Missouri - 

Judicial Conduct is based on the current ABA provision. On i ') 

November 19, 1979, the Board of Governors of the Missouri Bar 

I 
I 
I 
1 
I 
I 

I 
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I 
I 

I 
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I 
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I 
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submitted a proposal to the Missouri Supreme Court recommending 

1 
hat coverage of appellate proceedings be permitted with the . 

consent of the parties. That proposal was rejected by the 

Missouri Supreme Court on May 5, 1981.' Authority: Canon 3A(7), 

Missouri Code of Judicial Conduct, adopted by Rule 2, Missouri 

Supreme Court Rules, MO. ANN. STAT. (Rules, Vol. l)(Vernon). 

. 
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(27) Montana - On February 3, 1978, the Montana Supreme 

Court suspended Canon 35 of the Montana Canons of Judicial 

Ethics, which was premised on ABA Canon 35 following 'its amend- 

ment in 1952, to allow for a two-year experiment commencing 

P 
pril 1, 1978. In the Matter of Canon 35 of the Montana Canons 

of Judicial Ethics. Experimental Canon 35 required trial and 

appellate'courts in Montana to permit.coverage unless coverage 

in a particular case was deemed to "substantially and materially 

interfere with the primary function of the court to resolve 

disputes fairly." In such cases, the court was required to 

record its reasons for forbidding coverage. On April 18, 1980, 

the Montana Supreme Court amended Canon 35 of the Montana 

Canons of Judicial Ethics, effective immediately, to allow 

coverage of trial and appellate courts in that State. The 

terms of the amended Canon are identical to those-of the 

experimental canon. Authority: Canon 35, Montana Canons of 

Judicial Ethics, 144 Mont. xxii (1964), amended by order of 

April 18, 1980 (5 Montana Lawyer 12-13). 
. 

A-33 

. . 



b 

. 

(28) Nebraska - Canon 3A(7) of the Nebraska Code of 

Judicial Conduct, adopted on April 18, 1973, is the same as ABA 

Canon 3A(7). Authority: Canon 3A(7), Nebraska Code of Judi- 

cia&Conduct (no official citation or publication).: 

. 

A-34 



(29) Nevada - Canon 3A(7) of the Nevada Code of Judicial 

Conduct specifies that a court shall -- on its own motion, the 

motion of any attorney, or the request of a witness testifying 

under subpoena -- prohibit coverage by minute order.; Chapters I *.:, 
1.220 and 178.604 of the Laws of Nevada, captioned "Court may 

irohibit broadcasting, televising, motion pictures of proceed- 

ings," reflected the same rule but were repealed by Assembly 

Bill No. 571 on March 21, 1979. By order dated February 6, 

1980, the Nevada Supreme Court suspended Canon 3A(7) of the 

Nevada Code of Judicial Conduct to permit.one year of experi- 

mental coverage of trial and appellate courts effective April 7, 

1980. In the Matter of Rules Setting Forth the Standards of 

Conduct and Technoloqy Governinq Electronic Media and Still 

Photo Ci;verage of Judicial Proceedinss, ADKT 26. -The experi- 

mental rule does not require consent of the partioipants but 

subjects coverage to the judge's authority to ensure decorum, 

prevent distractions, and assure a fair trial. Prior to the 

effective date of the experimental rule, however, both trial 

and appellate coverage had been permitted on a sporadic basis. 

The experiment has not yet officially been renewed. The Final 

Statistical Report on cameras in the courtroom was submitted 

on May 7, 1981, noted an '"overall positive reaction" to the 

experiment, and recommended that yearly evaluations of elec- 

$ronic coverage be continued. Authority: Canon 3A(7), Nevada 
! 
Code of Judicial Conduct, adopted as Part IV of the Rules of 

the Nevada Supreme Court, NEV. REV. STAT., Vol. 1 (as modified r 

by above-referenced order). 
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(30) New Hampshire - Rule 29 of the Rules of the Supreme 

Court of New Hampshire, issued December 6, 1977, and effective 

I 
ti January 1, 1978, permits coverage of that Court's proceedings 

subject to the Court's consent. Canon 3A(7) of NewiHampshire 
V. 

Supreme Court Rule 25 was, by order dated October 12, 1977, 

kmended to permit the New Hampshire Superior Court to issue 

rules governing coverage effective January 1, 1978. ,Rule 78(A) 

of the Rules of the New Hampshire Superior Court, also effec- 

tive January 1, 1978, forbids coverage except as provided in 

those rules or by order of the Presiding Justice. Interim 

guidelines for that rule permit coverage and state that the 

Presiding Justice may forbid coverage on his motion or on the 

motion of an attorney, party, or any witness,called to testify. 

They also require prior express approval of the Presiding Jus- 

ILL tice in order to cover the jury in criminal cases+ Authority: 

Rule 25 and 29, New Hampshire Supreme Court Rules, State of New 

Hampshire' Court Rules and Directory (Equity); Rule 78M, New 

I Hampshire Superior Court Rules and Directory (Equity). These 

. . . rules were formerly published as Appendices to N.H. REV. STAT. 

I ANN. Chapters 490. 
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(31) New Jersey - Rule 1:44 of the Rules of General Appli- 

I 
cation to the Courts of New Jersey states that the ABA,Code of 

,c 
Judicial Conduct, as amended and supplemented by the New Jersey 

Supreme Court, governs the conduct of Etew Jersey judyes. By 
r 

I 
ordir dated November 21, 1978, the New Jersey Supreme Court 
i 5 
ordered relaxation of Canon 3A(7) of the New Jersey Code of 

I 
Judicial Conduct for the purpose of a3lowing coverage of its 

proceedings on December 12, 1978. On March 15, 1979, that 

Court ordered further relaxation of the Code of Judicial 

Conduct to permit coverage for an experimental period lasting 

one year or until six trials had been covered. The experiment 

commenced May 1, 1979. Under the experiment, coverage of New 

Jersey's appellate courts was permitted, and coverage of trial 

courts :qas allowed in Atlantic and Bergen Counties. Consents 

i , of participants were not required, but coverage'of trials was 

‘U banned in juvenile court cases or cases involving rape, child 

custody, divorce or matrimonial disputes, and trade secrets. 

Trial courts were also explicitly empowered to prohibit cover- 
. age where coverage would substantially increase the threat of 

harm to any participant or interfere with a fair trial or the 

fair administration of justice. On April 30, 1980, the New 

Jersey.Supreme Court extended the experiment for an additional 

six months (until November 1, 1980) and expanded the experiment 

$0 permit trial coverage in all counties of the State. On 

bctober 8, 1980, the New Jersey Supreme Court made permanent 
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its rule permitting coverage of appellate proceedings. On 

October 29, 1980, the Supreme Court extended to July 1, 1981 l 

the trial court experiment. By order dated June 9, 1981 and 

effe:tive the same date, the New Jersey Supreme Court made 

permanent its rule concerning coverage of trial. Authority: 

Canon 3A(7), New Jersey Code of Judicial Conduct, Rules of 

General Application to the Courts of New Jersey, Part I (Appen- 

dix) , New Jersey Court Rules (Pressler) (as .modified by above- 

referenced orders); Rule 1:14, Rules of General Application 

to the Courts of New Jersey, New Jersey Court Rules (Pressler). 

; 
f . 
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I (32) New Mexico - The New .Mexico Supreme Court, by order 
. 

I 
dated August 14, 1978, permitted coverage of a criminal trial 

CL/ proceeding. In the Matter of Photoqraphs, Radio and Televi- 

I sion Coverage in State of New Mexico v. Richard Miller, Canon 

No. '\0581-Criminal, Bernalillo County, New Mexico, 8000 Misc. 

By order dated April 28, 1980, the New Mexico Supreme Court 

I withdrew Canon 3A(7) of the New Mexico Code of Judicial'Conduct 

and substituted a provision authorizing coverage of trial and I 
1 appellate courts in New Mexico for an experimental period of 

one year beginning July 1, 1980. Under the experiment, which 

has subsequently been extended until the New Mexico Supreme 

Court reviews the results of the experiment, appellate court 

I coverage is not contingent upon the consent of the parties or 

their counsel, although the court may impose limitations on 

'C 
coverage. In the trial courts, coverage may be au-thorized by 

the court acting within its discretion except that judges shall 
I 

not permit coverage of 'any witness or juror who objects and who 

is in attendance under subpoena or court order. Coverage is 

-. prohibited in criminal cases unless the defendant gives consent. 

Photographic coverage of individual jurors is banned except in 

cases where the court and the jurors consent. For victims of 

sex crimes and their families, police informants, undercover 

agents, relocated witnesses, and juveniles, photographic cov- 

;erage is absolutely forbidden. Authority: Canon 3A(7), New 
f 
iMexico Code of Judicial Conduct, N.M. STAT. ANN., Vol. 2 

(Judicial Volume)(as modified by above referenced orders). 
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(33) New York - Canon 3A(7) of the New York Code of Judi- 

cial Conduct is similar to the current ABA provision. The' Code 

of Judicial Conduct specifies, however, that its rules are 

May 30, 1980. After studying the one-day experiment in the 

Court of Appeals and the experience in other States, the Com- 

mittee recommended that coverage of appellate proceedings be 

/ permitted on a permanent basis. The Committee also recommended 
I -. 

experimental trial court coverage of civil proceedings for one 

year or at least twenty trials with consents of participants 

being a pre-condition to coverage. A similar recommendation, 
. 

suggesting permanent rules on appellate court coverage and an 

experiment with civil and criminal trial court coverage in 

&hich consents would not be an absolute pre-condition, was made 
i 
on April 7, 1980 by the Special Committee on Communications Law 

c A-40 

suboE*dinate to those of the Administrative Board of the Judi- 

cial Conference. The Administrative Board's rule, 22 NYCRR w . 

S 33.3(a)(7), specifies that coverage is prohibited unless 

permission'is first obtained from the Chief Judge of the Court 

of Appeals or the Presiding Justice of the Appellate Division 

in which the court is located. By order dated August 16, 1979, 

the New York Court of Appeals authorized coverage of its pro- 

ceedings on a one-day experimental basis. This coverage 

occurred on October 16, 1979. A Media Advisory Committee, 

appointed by the Chief Judge of the New York Court of Appeals 

on December 6, 1979, submitted its report.to the Court on 
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of the Association of the Bar of the City of New York. By 

order dated November 21, 1980, the New York Court of Appeals 

amended 22 NYCRR S 33.3(a)(7) to permit coverage of appellate 

cour$ proceedings. Consents of the parties-and the'counsel 

are not required and this amendment became effective January 1, 

1981. Simultaneously, the New York Court of Appeals authorized 

experimental coverage for a one year period of civil trial 

proceedings. This portion of the order, however, is contingent 

upon amendment or repeal of Section 52 of New York's Civil 

Rights Law which bans coverage when witnesses appear under 

subpoena. No consents of the parties, counsel or witnesses 

would be required. ,Senate Bill 6787 and Assembly Bill 8750 

were introduced in the New York legislation during its 1981-82 

regular session and sought to modify Section 52 to permit cover- 

age of witnesses under subpoena when permitted by-court rule. 

Assembly Bill 8750 was defeated in the New York Assembly on 

June 17, 1981. Authority: Canon 3A(7), New York Code of 

Judicial Conduct, N.Y. [Judiciary Law] LAW, Book 29 (Appendix) 

(McKinney); 22 NYCRR S 33,3(a)(7), reported in New York Civil 

Practice Annual (Court Rules) (Bender 1978-79) (as modified by 

above-referenced order). \ 
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(34) North Carolina - Canon 3A(7) of the North Carolina 

Code of Judiciai Conduct parallels the present ABA provision. 

Rule 15 of the General Rules of Practice for the Superior and 

DistLict Courts of North Carolina bans coverage except on 

ceremonial occasions. Authority: Canon 3A(7), North Carolina 

Code of Judicial Conduct, N.C. GEN. STAT., Vol. 4A (Appendix 

VII - A); Rule 15, General Rules of Practice for the Superior 

and District Courts of North Carolina, N.C. GEN. STAT., Vol. 

4A (Appendix I(5)). 
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(35) North Dakota - On December 1, 1978, the North Dakota 

Supreme Court amended Canon 3A(7) of the North Dakota Code of 

Judicial Conduct, which previously paralleled the current ABA 

provision, ‘7 to permit coverage of its proceedings subject to 

guidelines. In that order, the Supreme Court announced that 

experimental coverage of its proceedings would be permitted 

for a one-year period beginning Februa.ry 1, 1979. The Court 

retained the right to prohibit coverage of certain proceedings, 

but coverage was not conditioned on consents of the parties or 

their counsel. Petition For An Administrative Order Providing 

An Exception To Canon 3A(7) Of The Code Of Judicial Conduct 

Allowing A Period Of Experimental Electronic Media And Photo- 

qraphic.Coverage Of Certain Cases And Proceedings Before The 

North Dakota Supreme Court, A0 1-1978. See note to N.D. CENT. 

CODE 5 27-01-02: By order dated January 24, 1980;'the North 

Dakota Supreme Court extended the experiment for a period of 

six months (until July 1, 1980) and announced that, on May 6, 

1980, it would hold a hearing to evaluate the experiment. 

Electronic And Photographic Coveraqe Of Supreme Court Cases 

Extended To July 1, 1980, A0 l-1980. On May 16, 1980, the 

North Dakota Supreme Court amended Canon 3A(7) of the North 

Dakota Code of J,udicial Conduct to permit coverage of its 

proceedings on a permanent basis effective July 1, 1980. This 

Coverage is subject to the same rules used during the experi- 

ment. Electronic and Photographic Coverage Of Supreme Court 
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Bearings, A0 lA-1980. Rule 53 of the North Dakota Rules of 

Criminal Procedure prohibits coverage of criminal trial pro- 

ceedings. Authority: Canon 3A(7), North Dakota Code. of 

Judicial Conduct, Manual of North Dakota Supreme Court (North 

Dakota Supreme Court); Rule 53, North Dakota Rules of Criminal 

Procedures, N.D. CENT. CODE, Vol. 5B (Rules of Procedure). 

\ 

,.. 

. 
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(36) Ohio - On July 31, 1978, the Ohio Supreme Court pub- 

lished proposed draft amendments to Canon 3A(7) of the Ohio 

I 
UJ Code of Judicial Conduct, Superintendence Rule 11 of the Ohio 

Supreme Court, and Rule 9 of the Rules of Superintendence for 
Ji, 

lb/ of participants,' although the court may ban coverage of ob- 

jecting witnesses or victims provided it determines there is 

I reasonable cause for the objection. By order dated May 22, 

I 
1980, the Ohio Supreme Court extended the experiment until 

m. 
further order to permit continued coverage pending the Court's 

study of the experiment. Authority: Canon 3A(7) and the rules 

cited in this paragraph are contained in OHIO REV. CODE ANN. D 
(Rules Governing the Courts of Ohio) (Page 1979). 

Municipal Courts. These provisions had previously precluded 
- 

coverage of Ohio courts, and the proposed amendments would 

have eliminated that ban. Following the period allowed for 

comments on the proposals, the Supreme Court adopted experi- 

mental provisions to be effective for a one-year period 

beginning June 1, 1979. Under these provisions, coverage of 

trial and appellate courts in Ohio is permitted subject 

to the court's power to preclude coverage when it would be 

distractive, impair the dignity of the proceedings, or inter- 

fere with a fair trial. Coverage is not contingent on consent 
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(37) Oklahoma - By order dated October 25, 1978, the 

Oklahoma Supreme Cour.t withdrew Canon 3A(7) of the Oklahoma 

LLJ Code of Judicial Conduct -- which paralleled the current ABA 

provision -- and substituted a revised Canon 3A(7) to be effec- 

tive*‘for one year begin.ning January 1, 1979. Under the experi- 
m 

mental provision, trial and appellate coverage is permitted 

subject to'consent of the court. Coverage of objecting wit- 

nesses, jurors, or parties is not permitted and, in a criminal 

trial, the defendant must consent to coverage. By order dated 

December 27, 1979, the Oklahoma Supreme Court extended the 

experiment for another year commencing January 1, 1980. By 

order dated December 22, 1980, the Oklahoma Supreme Court ex- 

tended the experiment for another year, commencing January 1, 

1981, and deferred until July 1, 1981 an opinion regarding use 

CL 
of bar dues for scientific study of the experiment; No further 

opinion has yet been issued. Authority: Canon 3A(7), Oklahoma 

Code of Judicial Conduct, Oklahoma Court kules and Procedures, 

Desk Copy (West 1979-80) (as modified by above-referenced orders). 
. . 
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I (38) Oregon - Canon 3A(7) of the Oregon Code of Judicial 

i Conduct parallels the present ABA provision. Experimental 

CL 
coverage was proposed by the Public Information Committe of 

the Oregon Judicial Conference on April 1, 1980, but the Oregon 

I 
Judicial Conference tabled the proposal on April 29, 1980. This 

- 
action followed discussions in which the United States Supreme 

Court's notation of probable jurisdiction in Chandler v. Florida 

was cited as a reason for delaying immediate action. The Oregon 

Supreme Court, however, has since decided against dropping the 

coverage issue completely. Authority: Canon 3A(7), Oregon 

Code of Judicial Conduct, Oregon State Bar Desk Book (Oregon 

State Bar). 

. 

c 
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(39) Pennsylvania - By order dated September 20, 1979, 

I the Pennsylvania Supreme Court amended Canon 3A(7), of ihe 

ti 
Pennsylvania Code of Judicial Conduct to permit experimental 

I 

I 
I 
I 
I 
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I 

kL 
I 
I 
I 

I 

I . . 

I 

coverage of non-jury civil trial proceedings for a one-year 

period beginning October 1, 1979. In Re WTAE-TV, No. 51 (W.D. 
- 

Misc. Docket 1978). Previously, the Pennsylvania Canon par- 

alleled the current ABA provision. Coverage is also forbidden 

by Rules 27 and 328 of the Pennsylvania Rules of Criminal Pro- 

cedure and Rule 7 of the Rules Governing Standards of Conduct 

of Justices of the Peace. Under the experiment, non-jury civil 

trial proceedings do not include support, child custody, or 

divorce proceedings. Permission of the court must be received 

prior to coverage, and coverage of objecting witnesses or 

parties Is not permitted. In Mayl 1980, a supplementary peti- 

tion was filed in'the WTAE-TV proceeding. The supplementary 

petition requested the Pennsylvania Supreme Court to expand 

the experiment to allow coverage of criminal trial proceedings 

and civil jury proceedings. Alternatively, the supplementary 

petition suggested that the existing experiment be extended six 

months. By order dated June 26, 1980, the Pennsylvania Supreme 

Court deferred action on the supplementary petition until its 

September, 1980 session. 'On October 1, 1980, the Pennsylvania 

Supreme Court continued the experiment but denied the petition 

to expand it and, subsequently, Justice John P. Flaherty, Jr., 

a.Supreme Court Justice, was designated to prepare a report 

_. 
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regarding the experiment. A bill introduced in the legislature 

CL 
on February 3, 1981, S.B. 271, would permit coverage bb amending 

I 
the Pennsylvania Constitution. Authority: The provisions cited 

in this paragraph are contained in Pennsylvania Rules of Court, 

. . Desk Copy (West 1980). 
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(40) Rhode Island - Canon 30 of Rhode Island's Canons of 

Judicial Ethics prohibits broadcasting or televising of court 

c proceedings as well as the taking of photographs or sketching 
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in the courtroom. Rule 53 of the Rules of Criminal Procedure 

of the Rhode Island Superior Court contains a similar prohibi- 

tion. Rule 53 of the Rules of Criminal Procedure of Rhode 

Island's District Court is identical except that no prohibition 

on sketching is included. A special committee was appointed by 

the Rhode Island Supreme Court to study the coverage question, 

completed its report on March 13, 1981, and recommended a one 

year experiment. On April 22, 1981, the Rhode Island Supreme 

Court ordered a one year experiment, beginning September 1, 

1981, in appellate and trial court proceedings. Consents of 

parties will be required and courts will have broad discretion 

to act upon any objections. Individuals may object to their 

coverage. Individual jurors may not be photographed unless 

they consent. Authority: Canon 30, Rhode Island Canons of 

Judicial Ethics, adopted by Rule 48, Rules of the Rhode Island _. 

Supreme Court, R-1. GEN. LAWS, Vol. 2B (Court Ru,les); Rule 53, 

Rhode Island Superior Court Rules of Criminal Procedure, R.I. 

GEN, LAWS, Vol. 2B (Court Rules); Rule 53, Rhode Island District 

Court Rules of Criminal Procedure, R.I. GEN. LAWS, Vol. 2B 

(Court Rules). 
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(41) South Carolina - Canon 3A(7) of the South Carolina 

Judicial Conduct is similar to the present ABA provision. 

Coverage has been permitted by at least one trial judge, Wade 

S. Weatherford, Jr. of the Seventh Circuit, in a non-jury 

matter. Judge Weatherford was later informed of the require- 

ments of Canon 3A(7), and coverage ceased as a result. 

Authority:’ Canon 3A(7) ,’ South Carolina Code of Judicial 

Conduct, adopted by Rule 33, Rules of the South Carolina 

Supreme Court, S.C. CODE, Vol. 22 (Court Rules). 

. 
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. (42) South Dakota - Canon 3A(7) of the South Dakota Code 

of Judicial Conduct,is similar to the present ABA provision. 
l 

The South Dakota Broadcasters Association has made coverage 

CL 

presentations to the South Dakota Supreme Court and its Ad- 

visory Committee. On December 12, w 1980, the Advisory Committee 

recommended one year of experimentation for the South Dakota 

Supreme Court and a one year trial experiment subject to con- 

sents of all parties. The South Dakota Supreme Court is cur- 

rently considering this recommendation. In the legislature, 

S.158, a bill to repeal the coverage restrictions, failed. 

Authority: Canon 3A(7), South Dakota Code of Judicial Conduct, 

S.D. CODIFIED LAWS, .5 16-2 (Appendix). 
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(43) Tennessee - By order dated May 24, 1978, the,Tennes- 

see Supreme Court amended Canon 3A(7), contained in Rule 43 of 

its rules, to adopt an interim provision allowing coverage of 

its proceedings subject to the objection of participating coun- 

sel. In re Rule 43, Canon 3A(7) -- Code of Judicial Conduct. 
w 

On February 22, 1979, the Tennessee Supreme Court ordered the 

amendment of Canon 3A(7)'to permit coverage of trial and appel- 

late proceedings in Tennessee. Under the amendment, appellate 

courts may adopt rules permitting coverage subject to certain 

guidelines, including the injunction that coverage shall not 

detract from court proceedings. Trial courts are also autho- 

rized to permit coverage in accordance with plans which must be 

approved by the Tennessee Supreme Court. In criminal trial 

proceedings, the defendant must consent to coverage. In all 

trial proceedings, objections by a witness or juror will sus- 

pend coverage as to that person while objections by an attorney 

or party will suspend all coverage. By its terms, the Tennes- 

’ see Supreme Court’s order had no applicability to criminal 

proceedings until such time as the Tennessee legislature 

approved amendments to the Tennessee Rules of Criminal Proce- 

dures. In re Rule 43, Canon 3A(7) -- Code of Judicial Conduct. 

Effective August 15, 1979, Rule 53 of those rules -- which 

prohibited coverage of criminal proceedings -- was withdrawn. 

Authority: Canon’ 3A( 7), Tennessee Code of Judicial Conduct, 

adopted by Rule 10 (formerly Rule 43), Rules of the Tennessee 

Supreme Court, TENN. CODE ANN.,.Vol. 5A (Court Rules). 
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(44) Texas - By order dated November 9, 1976, the Texas 

Supreme Court amended Canon 3A(7) of the Texas Code of Judicial 

b Conduct to permit coverage of appellate proceedings. The prior 

IL 
I 
I . . . 

I 
I 
I . . 

I 

consent of the court (or the Chief Justice or Presiding Judge) 

must be obtained, and the coverage must not distract partici- 

pants or impair the dignity of proceedings. In or around 

April, 1981, the Texas State Bar Committee on Cameras in the 

Courtroom completed proposed new rules for trial court coverage 

which were submitted to the bar and the Texas Supreme Court. 

These proposals would permit coverage with court consent, would 

essentially parallel the rules used in the California experiment, 

and will be considered at a Judicial Conference to be held from 

September 29 - October 2, 1981. Authority: Canon 3A(7), Texas 

Code of Judicial Conduct, TEX. REV. CIV. STAT. Vol. lA, Title 14 

(Appendix B) (Vernon) . i 
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(45) Utah - Canon 3A(7) of the Utah Code of Judicial 

I 

. 
Conduct is similar to the present ABA provision. A petition 

requesting experimental coverage was submitted to the Utah 

Supreme Court and was argued in November, 1979. In re Peti- 

I tion of Society of Professional Journalists, Case No. 16140. 
w 

On April 27, 1981, the Utah Supreme Court amended Canon 3A(7) 

to permit still photography in that State's courtrooms. Con- 

sents of parties and witnesses are required prior to the taking 

of photographs of those individuals. In its opinion, the Utah 

Supreme Court reaffirmed the prohibitions on broadcasting, tele- 

vising, or recording of court proceedings. Authority: Canon 

3A(7), Utah Code of Judicial Conduct, Utah State Bar Desk Book 

(Utah State Bar). 

c 

_. 
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(46) Vermont - Canon 3A(7) of the Vermont Code of Judicial 

Conduct parallels the current ABA provision. Rule 53 of the 

Vermont Rules of Criminal Procedure prohibits coverage in 

criminal cases except as allowed by order of the Vermont 

Supreme Court. At present, a committee of the Vermont Bar 
w 

' Association is monitoring the issue of cameras in the court- 

rooms. Authority: Canon 3A(7), Vermont Code of Judicial 

Conduct, VT. STAT. ANN., Title 12, Appendix VIII, Administra- 

tive Order No; 10. 

IL 
I 
I _. 
I 
I 

I _. 
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(47) Virginia - Canon 3A(7) of the Virginia Canons of 

Judicial Conduct is similar but not identical, to the present 

ABA provision. See 215 Va. 859, 931 '(1975); 216 Va. 914, 1134 

(1976). Coverage of criminal proceedings is also forbidden 

under Section 19.2-266 of the Virginia Code and Supreme Court 

Rule 3A:34 [VA. CODE (Vol. 2 - Rules of Court)]. Supreme Court 

Rule 1:14,(VA. CODE (Vol. 2 - Rules of Court)] precludes cover- 

age of all judicial proceedings. House Bill 1599, submitted 

January 19, 1981, would have permitted the Supreme Court to 

draft rules allowing media coverage in the courtrooms. This 

bill passed in a committee of the Virginia House of Delegates 

but failed in a committee of the Virginia Senate. Authority: 

Canon 3A(7), Virginia Canons of Judicial Conduct, Virginia 

Supreme Court Rules (Part VI, Section III - Integration of the 

State Bar), VA. CODE (Vol. 2 - Rules of Court). See also cita- -- 

tions provided in paragraph above. 
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(48) Washington - Acting upon a recommendation of the 

Bench-Bar-Press Committee of Washington, the Supreme Court of 

Washington, on November 28, 1973, authorized experimental 

courtroom coverage. This coverage first occurred in a criminal 

trial proceeding on December 2, 1974. State v. Fetter, Case 

No. 69484 (King County). Following its review of the results 

of that experiment, the Washington Supreme Court, by order 

dated July 23, 1976, amended Canon 3A(7) of,the Washington 

Code of Judicial Conduct effective September 20, 1976. In - 
the Matter of the Adoption of Amendments to Code of Judicial 

Conduct, Canon 3(A)(7). Under that amendment, coverage of 

trial and appellate,proceedings in Washington is permitted if 

the court grants permission and if coverage will not distract 

participants or impair the dignity of the proceedings, No 

coverage of witnesses, jurors, or parties who express prior 

objections is permitted. Authority: Canon 3(A)(7), Washington 

Code of Judicial Conduct., Washington Court Rules Annotated, 

Vol. 1, Part 1 (Bancroft-Whitney). 
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(49) West Virginia - Canon 3A(7) of the West Virginia 

Judicial Code of Ethics parallels the current ABA provi‘sion. 

c By letter dated November 14, 1978, the Chief Justice of the 

West Virginia Supreme Court of Appeals authorized the Seven- 

teenth Judicial Circuit (Monongalia County) to permit coverage . 
of its trial proceedings subject to certain guidelines. Under 

those guidelines, the trial court was.empowered both to decide 

whether coverage should be permitted in particular cases and to 

terminate existing coverage when it would impede justice. 

Although parties, witnesses, or attorneys could object to 

coverage, the court was given the authority to rule on such 

objections. To obtain further experience under the experiment, 

the Chief Judge of the Seventeenth Judicial Circuit extended 

the experiment, which eventually began in January-1979, through 

c the end of 1979. (The Chief Judge had originally'recommended 

only a six-month experimental period.) The Chief Judge later 

informed the Supreme Court of Appeals that, unless it objected, 

he would continue the experiment into 1980. On May 7, 1981, 
. . 

the West Virginia Supreme Court of Appeals approved permanent 

trial and appellate court coverage under rules similar to those 

employed during the experiment. Authority: Canon 3A(7), West 

Virginia Judicial Code of Ethics, W. VA. CODE, Vol. 1 (Consti- 

tutions), Appendix. 
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(50) Wisconsin - On December 23, 1977, the Wisconsin 

Supreme Court suspended Rule 14 of the Wisconsin Code of Judi- 
i 

'cial Ethics to permit coverage of trial and appellate proceed- 

I 
c ings for a one-year experimental period beginning April 1, 

1978. The court also specified that it would permit coverage 
s 

of its proceedings on January 3, 1978 and of its February 20, 

1978 hearing to determine guidelines for the experiment. By 

order dated March 16, 1978, the Wisconsin Supreme Court promul- 

gated these experimental guidelines. Under those guidelines, 

the courts were authorized to determine whether coverage should 

be permitted in particular cases or portions of particular 

cases. Upon a showing of cause, the courts could prohibit 

coverage on their own motions or on those of participants. 

The experiment was eventually extended through June 30, 1979, 

by order of the Wisconsin Supreme Court. Following a review of 

IL the April 1, 1979 "Report of the Supreme Court Committee to 

I Monitor and Evaluate the Use of Audio and Visual Equipment in 

the Courtroom," the Wisconsin Supreme Court, on June 21, 1979, 

I 
. 

rescinded Rule 14 of the Wisconsin Code of Judicial Ethics and 

permanently authorized trial and appellate coverage effective 

July 1, 1979. Under the permanent rule, courts retain authority 

to determine whether coverage should occur and, upon a finding 

of cause, to prohibit coverage. A presumption of validity 

attends objections to coverage of participants in cases in- 

volving the victims of crimes (including sex crimes), police 
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c 

informants, undercover agents, juveniles, relocated witnesses,. 

divorce, trade secrets, and motions to suppress evidence. \ 
The 

Wisconsin Code of Judicial Ethics (Wisconsin Supreme Court 

Rules, Chapter 60) no longer refers to the coverage issue. 

Instead, Chapter 61 of the Wisconsin Supreme Courts Rules 

contains the rules governing coverage. Authority: Chapter 61, 

Wisconsin Supreme Court Rules, WIS. STAT. ANN. (Supreme Court 

Rules)(West 1980 Special Pamphlet). 
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(51) Wyoming - By order dated September 4, 1973, the 

Supreme Court of Wyoming adopted the ABA Code of Judicial Con- \ 

c duct in its entirety with one minor exception not relevant 

here. Rule 50 of the Wyoming Rules of Criminal Procedure 

. prohibits coverage of criminal proceedings. Rule 12 of the 

Uniform Rules for the District Courts of Wyoming likewise bars 

coverage. Authority: All of the provision cited in this 

paragraph are contained in Wyoming Court Rules Annotated 

(Michie 1979 Rev. Ed.). 

. 

c 
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c 
Part II 

Categorization Of State Rules On 
Coverage Of Courts By Electronic And Photographic Media 

In Part II, States which permit courtroom coverage by the 

electronic media are classified according to a number of rele- 
. vant categories. It is to be noted that, in this Part, we have 

not included several States (such as Indiana and South Carolina) 

in which sporadic coverage has occurred but not as the direct 

result of rules or decisions of these States' highest courts. 

More detailed information on the rules of each jurisdiction and 

citations to those rules are furnished in Part I. 

A. Categorization According To Types Of Courts 
In Which Coverage Permitted 

Coverage Permitted States Total 

1. 

c 
Trial and Appellate 
Courts 

Alabama, Alaska, - 26 
Arkansas, California,, 
Colorado, Florida, 
Georgia, Iowa, Kentucky, 
Louisiana, Maryland, 
Massachusetts, Montana, 
Nevada, New Hampshire, New 
Jersey, New Mexico, New 
York, r/ Ohio, Oklahoma, 

21 The New York Court of.Appeals permitted coverage of its 
proceedings on a one-day experimental basis on October 16, 
1979 and, on November 21, 1980, issued an order allowing 
permanent appellate coverage. A one year experiment for 
civil trial procedings is contingent upon amendment or 
repeal of a New York statute prohibiting coverage of 
witnesses under subpoena. 
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Coverage Permitted States Total 

I Rhode Island, Tennessee, \ 
Utah, 2/ Washington, West \ 

I 
L . Virginya, Wisconsin 

2. Trial Courts Only Pennsylvania 

3. Appellate Courts Arizona, Idaho, . Only Kansas, Minnesota, 
North Dakota, Texas 

1 

6 

B. Categorization According To Whether Rule 
Permitting Coverage Is Permanent Or Experimental 

Type Of Rule States Total 

1. Permanent Alabama, Alaska, 20 
Colorado, Florida, 
Georgia, Idaho, 
Kansas (appellate 
recording), 
Louisiana, 

s/ Kentucky, 
4/ Montana, s New Hampshire, New 

Jersey, New York 
(appellate), 5/ North- 
Dakota, 
Utah, 

Tennessee, ,Texas, 
g/ Washington, L West Virginia, Wisconsin 

21 Utah permits still photography of its courtroom proceed- 
ings but forbids broadcasting, televising, or recording of 
court proceedings. 

.Y Kansas has a permanent rule under which audio tapes of 
Supreme Court proceedings may be made and used for broad- 
cast purposes. It also held an experiment permitting 
photographic coverage of Supreme Court proceedings during 
the week of May 4, 1981. 

Y The Louisiana Supreme Court has authorized experimental 
coverage and is considering additional authorization 
for experimentation. By statute, however, the Louisiana 
legislature has furnished directives under which permanent 
coverage may occur. 

21 E note 1, supra. 

Y See note 2, supra. 
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Dpe Of Rule States 
. , 

2. Experimental Arizona, Arkansas, 

c 
California, Iowa, 
Louisiana, 7/ Kansas, 8/ 
Maryland, M-dssachusetts, 
Minnesota, Nevada, New 
Mexico, New York (trial), z/ 
Ohio, Oklahoma, Pennsyl- 
vania, Rhode Island 

16 % 

Note : Since Kansas, Louisiana and New York fall into both 
categories, the total number of States with permanent or 
experimental rules is really 33 rather than 36. Twelve 
States (Alaska, Florida, Idaho, Louisiana, Montana, New 
Jersey, New York (appellate), North Dakota, Tennessee, 
Washington, West Virginia, and Wisconsin) have imple- 
mented permanent rules during or after a period of 
formal experimentation. 

c. Categorization According To Types Of 
Proceedinqs Which May Be Covered 

Overall Rule 
Type Of 

Proceeding Coverable States Total 

1. Trial Coverage Civil and Criminal None - 0 

c 
Only . 

Criminal Only None 0 

Civil Only Pennsylvania lO/ 1 

2. Appellate Civil and Criminal Arizona, Idaho, 6 
Coverage Only Kansas, ll/ . . 

Minnesota, 
North Dakota, 
Texas 

I/ - See note 4, supra. 

Y See note 3, supra. 

Y - See note 1, supra. 

lO/ Pennsylvania limits civil trial coverage to non-jury 
proceedings. 

note 3, supra. 
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Overall Rule 
Type Of 

Proceedinq Coverable States 

Criminal Only None i 0 

Civil Only None 

I 
3. Trial and Civil and Criminal Alabama, Alaska, 26 
. Appellate Arkansas, 

Coverage California, 
m Colorado, Florida, 

I Georgia, Iowa, 
Louisiana, Ken- 
tucky, 

I 

Maryland 
(appellate 
only), W 
Massachusetts, 

I 
Montana, Nevada, 
New Hampshire, 
New Jersey, New 

I 
Mexico, New York 
(appellate only), 
Ohio, Oklahoma, 

I 

Rhode Island, 
Tennessee, Utah, 
Washington, 
West Virgina, 

I 
Wisconsin 

c Criminal Only None 

I Civil Cnly Maryland (trials 
only), 14/ New 

c 

I 

York (trials 
only) 15/ . . - 

Note: Maryland and New York appear twice in the classification 

I 
in Section 3 (See notes 1 and 12, supra). 

I 
l2/ As approved by the Court of Appeals, Maryland's experiment 

originally encompassed coverage of civil and criminal 
cases in trial.and appellate courts. Subsequently, 

I 
however, an act barring coverage of criminal trials was 
passed by the legislature and approved by the Governor. 

l3/ See note 1, supra. 

14/ See note 12, supra. 

l5/ See note 1, supra. 

13/ - 

0 

2 
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W 
D. Consent As A Precondition Or Limitation On Coverage - 

I 

States With States With 
Consent Of Entity Consent Of Entity 
As Absolute As Limited 
Precondition (Total) Condition (Total) 

States Where' 
Consent Of 
Entity Not 
Required (Total; 

Alabama, Alaska, None (0) 
Arizona, Arkansas, 
California, Colorado, 
Florida, Georgia, 
Idaho, Iowa, 
Kansas, 18/ Kentucky, 
Louisiana, Maryland, 
Massachusetts, 
Minnesota, Montana, 
Nevada, New Hampshire, 
New Jersey, New Mexico, 
New York, North Dakota, 
Ohio, Oklahoma, 
Pennsylvania, Rhode 
Island, Tennessee, 
Texas;Utah, 19/ 
Washington, - 
West Virginia, 
Wisconsin (33) 

None (0) 

I . c 
I . . 

l6/ In this categorization, the term "absolute precondition" 

I 
means that the particular entity's consent or acquiescence 
must be obtained for any coverage to occur. "Limited con- -. 
dition", unless otherwise stated, means that, if consent is 

I 

not obtained or objection is made, that particular entity 
(e.g., jurors) may not be covered but the remainder of the 
proceeding may be. In States where consent is not required 

I 

or a limited condition is not imposed, coverage of the 
proceeding or the entity is not contingent upon consent. 

l7/ Thirty-three States (all States allowing trial and/or 

I 
appellate coverage) fall within this description. 

l8/ E note 3, supra. 

I l9/ * note 2, supra. 
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I 
States With States With States Where 

I 
Consent Of Entity Consent Of Consent Of 
As Absolute Entity As Limited Entity Not 

;n ‘ty 

-L 
Precondition (Total) Condition (Total) Required (Total) 

I I-;;; 20, -;;t ;;;ansas, Alaska, Arizona, . 

LouisiaAaT 
Oklahoma, California, 

(civil - Pennsylvania, 23/ Colorado, 
- 

I 
cases and Maryland (civil Utah, 24/ 
criminal cases, 22/ Washinzon 25/ (5) Florida, 
appeals) Tennessee (6) Idaho, Iowa, 26/ 

I 
Kansas, 
Kentucky, 
Massachusetts, 
Minnesota, 

I 
Montana, 
Nevada, 
New Hampshire, 

I 
New Jersey, 
New Mexico 
New York, 27/ 

I 
North DakoG, 

I w Thirty-three States (all States allowing trial and/or appellate 
coverage) fall within this description. 

IL 
,' Although the general Georgia coverage provisions do not explicitly 

require the parties' consents, all plans approved by the Georgia 
Supreme Court contain such a requirement. 

I 2/ In Maryland, a party may move for termination or limitation of - 
coverage in criminal appellate cases. 

:/ -.Pennsylvania does not permit appellate court coverage. 

note 2, supra. 

L5/ - It is not entirely clear what would occur in Alaska, Oklahoma, and 

I 
Washington if a criminal defendant objects to coverage of his 
appeal. Taken literally, the rules of those States would seem to 
permit coverage of the proceedings but preclude coverage of the 
defendant in those.circumstances. Since many defendants do not 

/ 
attend their appeal proceedings, the point may be a relatively 

. minor one. 

,?6/ 
y-- 

In Iowa, consents of parties are not required except in "juvenile, 
dissolution, adoption, child custody, or trade secrets cases." 

note 1, supra. 
I 
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c ltity 

. 

3. Counsel's 
Consent 28/ 

c 

States With 
Consent Of Entity 
As Absolute 
Precondition (Total) 

Alabama, Alaska, 
Arkansas, Georgia, 
Louisiana, 
Tennessee (6) 

. 
States With States Where 
Consent Of ,Consent Of 
Entity As Limited Entity Not 
Condition (Total) Required (Tocal) 

Ohio, Rhode 
Island, Texas, 
West Virginia, 
Wisconsin (22) 

None (0) Arizona, 
California, 
Colorado, 
Florida, 
Idaho, Iowa, 
Kansas, 29/ 
Kentucky, 
Maryland, 
Massachusetts, 
Minnesota, 
Montana, Nevada, 
New Hampshire, 
New Jersey, 
New Mexico, 
New York, 30/ 
North Dakota, 
Ohio, Oklahoma, 
Pennsylvania, . Rhode Island, 
Texas, Utah, 311 
Washington, - 
West Virginia, 
Wisconsin (27) 

. . . 
z/ Thirty-three States (all States allowing trial and/or appellate 

coverage) fall within this description. As used here, the term 
"Counsel" excludes only prosecutors in criminal trials. Prose- 
cutors are covered in a separate category, infra. 

note 3, supra. * 

note 1, supra. 

note 2, supra. 
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criminal trials) 

Maryland, (all 
witnesses ex- 
cept 'victims), 37/ 

Pennsylvania, Massachusetts, - 

I 
Rhode Island, Montana, 
Tennessee,' Nevada, 

. Utah, 36/ New Hampshire, 
New Jersey, 

I 

Washinzon (13) 
New York, 38/ 
Ohio, West- 
Virginia, 
Wisconsin (15) 

ntity 

States With States With States Where 
Consent Of Entity Consent Of Consent Of 
As Absolute Entity As Limited Entity Not 
Precondition (Total) Condition (Total) Required (Total)q 

Alabama, Alaska, 

. 

I - .- 

I 2/ This entity description encompasses 27 States--those.allowing 

c 
, trial and appeals coverage (26 States).and those allowlng trial 

coverage only (1 State). Maryland, as noted, falls into two 
of the three categories described herein. 

33/ In Colorado, - 

I 
that a judge shall prohibit coverage of objecting witnesses 

court order or subpoena. -. and jurors in attendance under 

35/ In New Mexico, consents of witnesses are not required except that - 

I 

a judge shall prohibit coverage of objecting witnesses and jurors 
who are in attendance under cou.rt order or subpo'ena. 

36/ E note 2, supra.. ' . 



States With 
Consent Of Entity 
As Absolute 
Precondition (Total 

States With States Where 
Consent Of Consent Of 
Entity As Limited Entity Not 

) Condition (Total) Required (Total)' 

,b uror's None (0) 
Consent 39/ 
(civil - 
and cri- 
minal 
trials 

Alabama, Alaska, 
Colorado, 40/ 
New MexicoT41/ 
Oklahoma, - 
Rhode Island, 
Tennessee, 
Washington, 
Wisconsin (9) 

Arkansas, 42/ 
California, 
Florida, 
Georgia, Iowa, 
Kentucky, 
Louisiana, 
Maryland, 43/ 
Massachusetts, 
Montana, 
Nevada (indi- 
vidual jurors 
not to be 
covered de- 
liberately), 
New Hamp- 
shire, 44/ 
New Jerky, 45/ 
New York, 467 
Ohio, Utah,47/ 
West Virginir(17) 

z/ This entity description embraces 26 States--those allowing trial 
Cand appeals coverage (26 States) and those allowing trial cover- 

age in jury cases (0 States). Pennsylvania does not permit 
coverage of jury proceedings. 

note 33, supra. 

note 35, supra. 

A/ -'Arkansas does not permit coverage of the jury. 

note 12, supra. 

I.!/ In New Hampshire in criminal cases, prior express approval of 
the Presiding Justice of the Superior Court is needed for jury 
coverage. 

'A/ Coverage of jurors in New Jersey is permissible but it may 
. not be such as to allow actual visual recognition of jurors. 

note 1, supra. 

note 2, supra. 
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, Entity 

States With 
Consent Of Entity. 
As Absolute 
Precondition (Total) 

6. Defendant's Alabama, 
Consent 48/ Arkansas, 

. (criminal Colorado, 

I trials) Georgia, 49/ 
. Louisiana, 

New Mexico, 

I 
Oklahoma, 
Tennessee (8) 

I 7. Prosecutor's Alabama, 
Consent 52/ 
(criminal 

Alaska, 
Arkansas, , 

trials) Georgia, 53/ 

ps/ 

c 

States With States Where 
Consent Of Consent Of 
Entity As Limited Entity Not 
Condition (Total) Required (Toial) 

Alaska, 50/ 
Rhode Island, 

California, 
Florida, Iowa, 

Utah, 51/ 
Washington (4) 

Kentucky, 
Massachusetts, 
Montana, 
Nevada, 

'New Hampshire, 
New Jersey, 
Ohio, 
West Virginia, 
Wisconsin (12) 

None'(O) California, 
Colorado, 
Florida, Iowa, 
Kentucky, 

This description includes 24 States-- those allowing trial and 
appeals coverage of criminal proceeding (24 States) and those 
all0wir.g trial coverage of criminal cases (0 States). Maryland, 
New York and Pennsylvania do not allow coverage of criminal trial 
proceedings. Prior to passage of legislation forbidding coverage 
of criminal trials, Maryland permitted coverage only if the 
defendant consented. 

Although the general Georgia coverage provisions do not explicitly 
require the criminal defendant's consent, all plans approved by 
the Georgia Supreme Court contain a provision mandating the 
parties' consents. 

It should be noted, however, that, in Alaska, counsel's consent 
is an absolute precondition to coverage in all cases. See Part I. 

See note 2, supra. 

This entity description includes 24 Stafes. See note 48, supra. 

Although the general Georgia coverage provisions do not explicitly 
require the prosecutor's consent, all plans approved by the 
Georgia Supreme Court contain a provision requiring counsel's 
consent. 
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States With States With States Where 
Consent Of Entity Consent Of Consent Of 
As Absolute Entity As Limited Entity Not \ II 

Ionsent (cont'd) 

I w 

Precondition) Condition (Total) Required (Total) 

I 
I . . . 
I 
I 
I 
y 
I 

See note 2, supra. 
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Louisiana, 
Tennessee (6) 

Massachusetts, 
Montana, 
Nevada, 
New Hampshire, 
New Jersey, 
New Mexico, 
Ohio, 
Oklahoma, 
Rhode Island, 
Utah, 54/ 
Washington, 
West Virginia, 
Wisconsin (18) 



E. Coverage Exemptions For Certain Specified Types Of 
Cases 

The rules of a number of States (e.g., Nevada and’oklahoma) l 

I 

c make clear the fact that coverage is not permitted when access 

is otherwise restricted by law: Moreover, although the courts 

. . in all States which permit coverage retain the authority to 

preclude coverage on a case-by-case basis, a number of States 

have explicitly prohibited or limited coverage in particular 

types of cases. In this category, those particular types of 

cases are enumerated. 

Type of Case 

1. Adoption 

States (Total) 

Arkansas, 55/ Iowa, 56/ 
Maryland, g/ 
Rhode Island (4) 

z/ Arkansas prohibits coverage of minors without parental 
or guardian consent. 
juvenile, 

It totally prohibits coverage of 
adoption, guardianship, or domestic relations 

proceedings. 

I In these types of cases, Iowa permits coverage if consents 
I -. of the parties are obtained. In all other cases, Iowa 

requires no consents of the parties. 

57/ Maryland provides that the objection of participants are 
presumed to have validity in cases involving police 
informants, minors, undercover agents, relocated wit- 
nesses, evidentiary suppression hearings, trade secrets, 
divorce, and custody . Maryland’s experiment does not 
apply to its Orphans’ Courts. See also note 12, supra. -- 

. . 
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3. Divorce 
. 

Arkansas (guardianship), 58/ 
.Iowa, 59/ Maryland, 60/ New 
Jersey,61/ Rhode Island (if 
child isa participant), 62/ - 
Pennsylvania, 63/ 
Wisconsin 64/ (7) 

, 
Arkansas, 65/ Iowa, 66/ 
Kentucky, Maryland, 67/ 
New Jersey, 68/ 
Pennsylvaniar69/ 
Wisconsin c/ (6) 

58/ See note 55, supra. 

59/ See note 56, supra. 

60/ See note 57, supra. - - 

61/ New Jersey absolutely precludes coverage of these pro- 
ceedings and uses the broad term "matrimonial disputes." 

62/ Rhode Island prohibits coverage in any matters in' Family - 
Court in which juveniles are significant participants. 

e 
63/ Pennsylvania specifically excludes these cases from the - 

scope of non-jury civil proceedings which may be covered. 

64/ Wisconsin requires that objections of participants to - 
coverage in these cages shall be presumed to have 
validity. Wisconsin's rule extends to the victims of 
crimes, including sexual crimes. 

-. 65/ See note 55, supra. - m 

66/ See note 56, supra. - - 

67/ See note 57, supra. - - 

note 61, supra. 

note 63; supra. 

note 64, supra. 
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States (Total) . +r~pe of Case 

c 
4. Juvenile Pr oceedings 

5. Motions to Suppress 
Evidence 

6. Police Informants 

Arkansas, 71/ Iowa, 72/' 
Maryland, 73/ 
New Jersey,74/ 
New Mexico, E/ 
Rhode Island-w 
Wisconsin _77/ (7) 

Maryland, 78/ 
Wisconsin,79/ (2) 

, 
Arkansas, 80/ Maryland, 81/ 
New Mexico,82/ 
Wisconsin 83/(4) 

See note 55, supra. 

See note 56, supra. 

See note 57, supra. 

See note 61, supra. 

New Mexico forbids photographic coverage of these indivi- 
duals. 

Rhode Island explicitly forbids coverage in these cases. 
See also note 62, supra. -- 

See note 64, supra. 

See note 57, supra. By statute, Maryland's experiment has 
been precluded from encompassing coverage of criminal trial 
proceedings. 

See note 64, supra. 

See note 55, supra. 

See note 78, supra. 

See note 75, supra. 

note 64, supra. 
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Type of Case States (Total) 

7. Relocated Witnesses Maryland, 84/ New 

c 
Mexico, 85T 
WisconsiY86/ (3) 

0. Sex Crimes Arkansas, 87/ New 
Jersey (rape only), 88/ 
New Mexico, 89/ 

. Wisconsin, 90/ (4) 

9. Trade Secrets Iowa, pl/ Maryland, 92/ 
New 'Jersey, 93/ 
Wisconsin 94/(4) 

10. Undercover,Agents Arkansas, 95/ Maryland, 96/ 
New Mexico,97/ 
Wisconsin 98/(4) 

84/ see note 78, supra. 

85/ See note 75, supra. - - 

86/ See note 64, supra. 

87/ See note 55, supra. 

L 
9 k note 61, supra. 

. 

89/ New Mexico forbids photographic coverage of victims and 
their families in cases involving sexual crimes. 

90/ See note 64, supra.' 

-. 91/ c note 56, supra. 

z/ See note 57, supra. 

93/ g note 61, supra. 

E/ See note 64, supra. a 

95/ See note 55; supra. 

96/ See notes 57 and 78, supra. 

97/ s note 75, supra. 

w See note 64, supra. 
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me of Case 
States (Total1 

11. Orphans' Court Maryland, 
(if child 

c 12. 2 Camera Proceedings Arkansas 

99/ Rhode Island _100/ , 
?Ls participant) (2) 

(1) 

. 

c 

note 57, supra. 

note 62, supra. 
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Additional problems of Constitutional dimonsion are 
raised by the prcscncc of broadcast media during a trial CIVIP 
I) defcnclnnt’a objection: I. 

1. Tha accused’s right to effective wistance of 
~ounscl may bc impnired; 

2. The defcndnnt’s right to compel favornb\Q 
witnesses to testify in his own behalf may bP 
rendered mcnningleps, where, for example, the 
witness refusca to come forward, electing to fsce 8 
contempb of court citation, rather than being forced 
to testify on “stage,” c/. &i&d Stqtes V. Kleinma~, 
107 F.Supp. 407 (D.C.D.C. 1952); 

3. Witllcss and juror sequestration will have to 
be imposed in every case which is broadcast, 
“human pature being what it is” to asmrs the 
defendant of a fair and impartial trial free from 
“outside influences,” And, of course, due process of 
low cannot be moavured in terms of dollars and 
cents. See Gajpwn u. Scarpetli, 411 U.S. 778, 788 
(19G7). 

fZ. Continued Television Coverago of Trtsla Is 
Likely to Erode the “. , , FundaqontsJ 
Conceptlsn of What a Trial khould &I,‘( 
km, .wpFR, 381 JJ.!$ at 580 (Mr. Chief J&co 
Warren Concurring), 

The public’s perception of. justice is an Important 
element in maintaining respect for, and decorum in, our 
courts. While ‘I. , . public knowledge and understanding of 
the judicial process [may be] at a low ebb [in Florida],” &UC- 
NcIIJ.~~~, supra, 370 Sp2d 764, that in hardly sufl’ic/pnt 
justification for the rule in questfon. Moreover, it is bxtreltiely 
unlikely that the public pained any signilIcnnt kqowledga or, 

c I 
c - ___ -. _ ‘ 

IThe now infamauq Theo4ore J. pundy wee made R n&ml lcleviai~ 
qhr. The bro&qwt mpdis dicJ for Bun& what he could not do for himrelf. 
A law school drnpaut, nqw twlca convicted of murder and sentenced tn the 
plsctrlc &air, $o& &ed qq his awn nttorney in the presence OC nntiopql 
@levision covpragd. 

‘The caen of @ra I$ F&do u. Johnny Jones, tried recently in Psde 
County, Florida (3 another prime example of media exce3o. Dr. Jonea, (i 

rpminent #lack leader 1~ the Miami complunity. who was aisu the 
tI yperintendent nf Ihe Pz& County, Florida School Syntem, was tried and 
Fnfivicted (in f.ha prosa (irot) of grand theft under the daily glare of specinl 
t.elovisiou IiMng IAP. !G-481. Th J e ones trial, hrnndcast every evening by 
PHS frofn ‘*gr)vel-t+gqve)” produced severnl rnther unuauai events. [n 
ar)dition to t))e lighting problem, for exnmpie. the triqi judke, COnCernfd 
with Ihe pnbljc’q view of the prosecutor and derenaa aNorm@ vocifervr 
vqbnl a&da (on path other) told the lawyers in open court, while In 
Renaion, to *Y&&e ha&.” T/N Minmi-Herald. April 27, lOSO, Set-lion 4, at 
0, @II. I. Thya, the Black qpmmunity we.3 able to ece $4 hero, Dr. Johnqy 
JQ& trial everyday from beginning to end. His conviction hrnupbt disnrrly 
tq the school pystem and, the Hlack community. Dr. Jones’ CRLIO, rushed 
fhpugh the prnaecu@r’s office and to trial, pertinily becnure nfthe barrape 
of pdverse publicity, wna one of several cnsen invnlving hlnckbh@ 
~pfrontathma which were the Ruhject metter of r~uch #acuselon, follawisg 
what has now bean celled tbs”McDuffie” riots in Miami ~)a nowd in n.28 

Wm. 

Wirandtq p, A&MIIJ, 364 U.S. 436 (19G6). 

Wrtllidgrp. &I &mpshire, 403 U.S. 443 (1971). 

~l&muuay II. NCW York, U.S. .88 s.p. Pats (1872). 
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“moms in” on the defendant just an he admite the cqjme? 
‘l’hc lnck nf the votuntarinesa of his consent to aear@, or 
knowing waiver of his right to counsel, will probably tlot be , 
nired because of time limitatiops, commercialism snd lack of 
nenRntionnliNm, 

(I 
Will the need to Intersperse portions of the triaf rvith 

9 I * commercinlR for aoft drinks, soupa, eye-drops and aeat 
cnvers . , ,” Estcs, supra, 381 U.S. at 571, improve the image 
of justice in America today? Or, will it take such “all- 
Americnn” advertising ns I’, , . a dog food . . , and a \Jpe 
Nnmathj panty hose commercial . . . [or perhaps a ‘mean 
Joe Greene’ Cocn-Cola ad],” Post&wsweek, suprq, 37Q 
So.2d at. 770, to “turn the trick” and incroaae the ratings? 
How will television and still photographic cameras contribute 
to t.he “dijinity, decorum and courtesy” of the courtroom? 
Hazard, &curing Courtroom Decorum, 80 Yale Law J. 433, 
434 (1970). The list of courtroom rityals, wet1 kpawn to the 
trial bar, which serve to promote the dignity and decorym of 
tha courtroom, such as the “wearing of the robe”41 4nd the 
solemn nustcrc ndministrntion of the “oath,” ‘I. , , $0 te]] the 
trulh, the whole trulh and nothing but the truth , , ( ,)‘~a 
will become as commonplace as the routine fit “Archis 
Bunker’s Tavern.” 

P. There is No Constitutional B4)sis to Just& 
*. Teloviaing a Criminal Trioi, 

As stat.ed previously, the First Admendment generally 
grants the press no right to information about a trial superior 
to that of the geqeral public. Nixon u, Warner 
Communications, Inc., supru, 435 U.S. at 609. Similarly, the 

~~SCP Kennedy, 77~ Cult of the Robe: 4 @esent. 14 Fqydhen ).@v. 
p-2 (1945). 

gixth Arrjcpdment dous not require t!!st the trisll or WY srt 
pf it, be braadcast live at on tape ta tFo puhtio. Id. at BIQ. \ he . 
broadcaRt media cap@ “run the ebow,“J’or IM obeervpq in 
@ictpm~tt p, Tiqu, h., 449 F.2d 246 @@ Cl!. !a?!) (cavil 
fluit soeklpg damage4 for alleged vinlatjan af invasiqn of 
privacy), ths eveq “jncrea~ing capabilitigg ? q , of electrW 
devices wtth their qapscity to destroy an indi+idvsl’a 
,tinonymlty, &rude upon hi6 most intimate actjvitiee qnd 
expose his ma~$ personal characteristlc6 to public gate,” Id. 
at 248. While the c#ninaliy accused may hqve no “right PC 
privqcy” 4~ $D what /q Raid in open court, pther unwillfng trial 
pqrticip4nt.q such 44 jurors and witnesses “, . . bhould not he 
required to take the risk that what is heard aqd seen yill be 
transmitterI by phstngraph, or recorded in fvil lfving folnr 
and hi-fit to the public at large.” Sheuin u. Sunbean) R G! 
(?orp., 351 So.2d 72F {Fla. 19771, appeal dismissed, 435 V,W. 
@20 (1978). .f 

Broadcast media, and the Florida Supreme Court wo1.114 
do well to heed the words of Chief Judge Gourley, who wrote 
in ‘Tribune Rev& #@ishing Company v. Thomqs, suprq, 
453 F.Gpp. at 494: 

The sanctity and inviofakility of the court room it 
the keystone which supports and buttresses the 
great, massive arch of fregdom, and to weaken this 
keystone ia to inuite reql peril to Our &sic freedoms, 
In short, the greatest t&n&r #a freedom mqy well 

t stem from those who seek the license and luxw 01 
increased liberties at ths pqpense 01 the praces? 
which feed ii@ blood ;q purr .free institlr#ionrr, 

? [eqphaeia added]. 
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I’ISI~MI’I”I’INC: II;LEC’I’IIONIC MEDIA AND 
s’I’lI,I, 1’HO’I’OC1RAI’HIC COVERAGE DURING 
A ~:I~IMINAl., TRIAL, OVER THE 
DEI;I$MMNT’S OJ3JECTION, DENIES THB 
ACCUSED DUE PROCESS OF L,$W 
QUARANTEEP BY THE FOURTEEN~TH 
AMFNDMENJ 

A, A Denial of Duo Process of Law In CIasgs 
Involving the Publicity of Criminal &Q@ers 
May 13~ Found Even Without aq Al’firmntlvg 
filmwing of Aotual Prcjudioo, 

Whether the accused is n “rich man, poor man, bcpaep 
man, thief, doctor, Iawyer, merchnnt, chief,” ltau\d an4 
Gnuld, Annotated Mother Goose (New Amcricnn Cibrsry, 
1967), he is entitled to the constitutional guarantea tllat ha 
not be deprived of “life, liberty or property, without due 
process of law.” Amendment XIV, The televising, is part or 
whole, nf a criminal triaJ, denies tha accused that rig\% 
“Television rcshnpcs the way we perceive realily. Before wg 
allow television in even one more courtroom, we must Jrpow 
more about its effcck on criminal trials and on our image of 
justice.” Cerbner, T&al by Television: Are We at the Paint II/, 
No Return? 63 Judicature 416 (1980), 

It is ahundnntly clear that pervasive publicity and ths 
intrusion of news media into the trial process itse\f can so 
alter, or destroy, the Constitutionally necessary judicial 
ntmosphcre ond decorum so that the defendant ia deniad the 
requirements of impartiality to which he is pntit\ea as 4 
matter of due process of law. Sheppard 0. h#qxwetl, 6UppcI; 
Este.9 v. Texq supra; Rideau v. Louis&an, supm; aq~cj {ruin 

’ v, Doud, supra. And, the Appellant peeci nat nsceasarily 
moke an affirmative showing of sctuql prejudice. “indeed 
where the circumstances involve a probability that preludico 

will rpsult, It is deemed inherently laclting in tlue process. 
Sheppard u. Martuell, [citation omitted) nncl &tea v. Texas, 
[citation omitted].” State u. Stiltnor, 491 P,2d 1043, 1048 
[Wash. la71). &es ck?arIy controls t.he cww nt bflr, ln @ste& 
mpra, the trial court held that ths preqcs of television 
cameraa %&ves such a probabiiitjl that. prejudice will 
result tho1 It lo deemed inhere&j, lacking in due prmesa.” 
261 U.6. at 64!2, [emphasis added], (but see Bradley Y. State 
o/ Texas, 470 F,2d 785 (5th Cir. 1973)) (Affirmance of deninl 
pf stn(te prisoner’s Federal Habeas Carp~n petition whigh 
nllcged vblatioq ofdye process where C~WF~ allowed “still nqd 
,potian phatagrtlphy’? pf portions of trial), #cayse tha Caurt 
decided &‘&a by I\ five-to-four vote, media proponents 
claimed that the courtroom door was left ajsr, permittina I he 
le-entry of csmeyaa At I future date.*! Upfortunate!y, Chiti 

“‘Then@ viewa 4re derived primsrily from kff. Justice Harlbn’l 
concurring opinion in which /W limita the ryle nr&ler to cweo ‘lnotorioue” 
In nature. Juntice Harlan &KI reserved ruling on \he 4trun-of-thp-mili c&’ 
for a future #me, but admitted that poAbly no wo&sblo dirtinction can 
be drewn baaed upon the type of cone involved. 

Tbc second bsaie from which medls proponent! hyvs dnwn ~ppo;t il 
Justice Harlan’s statement in concurrence: 

[TJhe day may come when television will bavo become so 
commo~plscs an sffair in the daily life of the average pepon 8s to 
dissipate all reasonable likelihood that ita use ill courtrooms may 
diaporage the judicial process. If and when that dny srrived the 
constitutional judgment called for now would of course be Pubject 
to re-examination in.accordance with the tradition61 workings of , 
tbe Due Procese Clause. 381 U.S. at 695, 

t Any such reliance upon Justice Harlan% vipwe 14 mirplsced. He doe4 
pot cast hie concurring vote subject to technologica) improvements. 11 jr 
ant quieter camema alone which make television mara t’cnmmonplacr en 
6Vair in the daily life of the nvernge person.” It ia pychologicnl 6nd 
6o&lngicnI attitudes toward television, and whnt juroni. witpearen nnr\ 
judges WI trial pnrticipanta end what the viewing public in 6enpr6l believp 
@levisinn represents which will affect tcleviaion’b likely disparagement &f 
#e judicial proceaa to the accused’s detriment. (See Point 111, sucv(i.J 



+ 

optimism has not haan b&tared by c\py showir\g that ths 
presence or cameras has nny less potential for “mischief’ now 
than in 1965. Appellants acknowledge that thq cameras’ 
opctatioru nre less disruptive by virtue of technologicg\ 
impravomontr (but see R. 374). It is clear, however, that this 
Court.‘n primary cause of concern was the impact of the 
camera’s presence upon the trial’s participants, and the jury 
in particular, Mr, Justleo Clark, speaking for &he Coy& 
a.wsscd the subtle dangers upon the jury as: 1) the impact 01 
the juror’s awareness of the media’s interest in tha case; 9) 
the potential distraction from the proceedings; and 8) in thr 
event of 4 new trinl, potent.ial jurors often will have‘ sgen and 
heard telecasts of the original trial. Estes, E++JF~~ y+ U.S. 40 
545-548. 1. 

Mr. Justice Clark wrote &tea far the Cm.@.. Chjef 
Justice Earl Warren, and Justices Douglas, I+&w~ and 
Goldborg, joined in the Court’s judgment, Mr. Justice Har]8n 
concurred in the Court’s opinion, eubject to corta& 
reservations set out in 381 U,S. at 687-593. I$@. Just/G@ 
Harlan succinctly stated: 

My conclusion is that there is no constitut[anat 
requirement that television be allowed in the 
courtroom, and, at least as to a notorious criminal 
trial such as this one, the considerationa against 
allowing televisions in the courtroom so far outweigh 
the counter-vejlling [sic] factors advanced in its 
support as to require a holding that what was done 
in this case infringed the fundamental right to 4 fair 
trial assured by the Due Process Clqqaw pf thw 
Fourteenth Amendment. Id. at 587; 

IMr. Chief Justice Warren, (joined by Jveticga Douglag 
and Cnldber~), also wrote g concurring opinipb 1q &?&XI an4 
said at 381 US, at 552. 

I 

H;hitw I jaln In thq FourC ia apinion and ngrwe ~hst llre 
teleoisbg of criminaj trials is #terer#y a denial of - 
due process, I desire to express additionq( views on 
whr fhla b ua , a [empha4a added\, 

The f2hMdustiFe went on to stqte: 

I ,- 1 )eIleve that it violates the Gixth Amendment for 
fw&val courte and the Fourteenth Amendment for 
stats caurtn to allow criminwl trials to be televised tP 

: thw pub\ic r\t large. I base this canclu4oq op three 
grouhds: (1) That the televising of trials diverts ths 
trlwl frani Itw proper purpose in that it be 4~ 
inev~tabls ~pp~c~ on all the trin/ par$icipmitq M) 
that it glveq )f~w public the wcq impression abauf 
thw purpnsw pf tiials, thereby detvMing frog thw 
dignity of faurt proceedings c\n$ lgssening thP 
reliability ol trial; and (3) that it winglws opt certain 
defendants and subjectq them to trials under 
prejudtctal conditions nat (rrrperienced by others. Id, 
9t 586, 

M;, Justice Stewart dissented in &ics and was Joined by 
Justices Black, Brennan and Whitw. Mr. Justice Stewart vrpte: 

f think that the introduction to television .ilnto a 
courtroom is, at least in the present state of the art 

I 
an extremely unwise policy. it h~olves many 
constitutional risks, and detracts from the inherent 

1 .- 
dignity of a courtroom. But I4m unable to wsFalatw 
this personal view into a per se constitutional ;ule, 
381 U.S. 831. 

While lone could speculate as to what type of rule Mr. 
Justice Stewart would now promulgate, Appeil4nt.q helievp 
that Mr. Justice Brennan’s joinder in Mr. Justicg Stewsrt’r 
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nldnhr wus likely R result of the g’pref’erred” position they 
have given lhc First Amendment bs sxpreaaed in qumerous 
obscenity cases, Justices White and Brennan also 
contributed separate diasent.ing opinions. 

Appcllnnta cont.end I@, , . the nub of the question is not 
[television’s) newness but., as Mr. Justice Do~,&a says, ‘the 
insidious influences which it puts to work in thr 
ndtninistrntion of juaticg.“Pouglns, The hrbllc Trial and ‘rhs 
Fair Pww, 33 Rocky Mt. E. Rev. 1 (1960)” @#es, supru, 34i 
U.S. ot 541 (Mr. Justice Clark). As stated II) ye Murchiso~, 
mpra, 349 U.S. at G2b: 

, 

A fair trial in a fair tribunal is a basic requiremgn$ of 
due process. Fairness, of course, requires 49 absencg 
of actual bias in the trial of caaea. But our sye@m 
has nlwoys endeavored to prevent pven #e 
probability of unfairness. 

* T t * l 

[Tla perform its high function in the best way 
‘justice must satisfy the appearance af jus#cg’ 
o//w 0. U.S., 348 U.S. 11, 14, 75 S.Ct. l&Q, , ( , 
[emphasis added]. 

The mere presence of television cameras in a t&J den&a&g 
“the appearance ofjustice,” Offutt u. U.S., up-a, 348 U.S. at 
14, and destroys the ability to “hold the balance nice, clear, 
and true between the state and the accused” Gme,y IJ, Ohio, 
sthpra, 273 U.S. at 532. 

“Due process requires that the accused receive a trial by 
an impartial jury free from outside influences,” Shef7pard u. 
Maxwell, wpra, 384 U.S. at 362. This Court muet taka thctae 

,.mcaaurea necessnry to prevent such influences from infectin 
the courtroom. Id. While answering questions oC%ubskntivr 

502, (1977), one central theme has emerged, under our system 
of justice, it. is far better for “ten pui1t.y mei) tn po free than f~ 
one innocent person to be (unfairly, end without due procees 
aflaw) convicted,” 

,p, rrl~~ #3&~rs oC the Floridn ~~prem! Court ts 
Condwt Sc/cntificatly Pclisblo sncj 
Constltutlonally Vnlid Studios to Determine 
tj~r, j3ffectq oP Televising Qiminnl Trials 
Pn$alj~ Tnlnta Apwllnnte’ CopvicUons, 

The FIOF&I Supreme Court cast the St&e judicial 
system in an uncharted sea when it nuthari;ced one year of 
televised t.rials. At least Columbus, when “aailipg the ocean 
blue,” had A sextant snd the stars to guide his voyage. Except 
for specifying the kinds of photographic and audio/visual 
pamera equipment which could be krought lute the 
paurtroom,’ no apparent effort was made to establish a 
%cientific method” by which the expertme@ cou!d be 
(ntelligently and meaningfully monitorecl, measured and 
8nalyaed. Ths Institute for Study of the Trial 4t the 
Vniversity of Central Florida prepared a report on fJ~e 
Fxperiment wklch stated: 

insufficient courtroom photograph data have been 
collected to identify all of the ramifications of 
cainerq usage or td interpret adequately the initial 
reactions af judges, attorneys, and the public, The 
experiment af only one year has produced too little 
data. l+&re time is needed to permit the newly. 
formed opinions to incubate and mature 80 thtlt 
additional paearch can be conducted to measure the 
long-term effecta Of camerss on the trial procesr, 



Pryor, Strawn, Buchanan and Meeske, The Florida 
Experiment: AII Analysis of On-The-Scene 
Heaponses to Comeras in the Courtroom, 46 
Southern Speech Cammunlcation Journal 12, 24 
(Fall, 1979). 

This study, conducted by a former trial judge, now part-time 
co!!ege professor and trial attorney, and the Chairman of, and 
two professors at, the University of Central Florida’s 
Department of Communication, was submitted to tha 
Florida Supreme Court prior to its decision to make the 
televised criminal trial rule permanent. 

Similar “storm” warnings were given to the Florida 
Supreme Court both before initiation of the experimental 
period, after its conclusion, and before the Post-Newsweek 
decision converting the Experimental Canon into 8 
permanent Rule of Court. As early as February 6, 1976, the 
Florida Bar, through its Assistant Executive Director fop 
Legal Affairs, Richard C. McFarlain, suggested to the Florida 
Supreme Court that “Qualified research scientists from the 
Florida State University School of Social Science be 
authorized to conduct research and measuring tests before, 
during and after the [televised] trials.” (AB. 11). Apparently 
no such research project was established either before, or 
during the experimental year. Post-Newsweek, supra, 370 
So.2d at 767.768. 

Incredibly, however, despite the fact that the Florida 

\ 
Supreme Court, in its Supplemental Interlocutory decision of 
April 7, 197’7, in Post-Newsweek, supm, admitted it had “met 
with total failure in securing the conduct of a [televised] trial 
by consent of the parties” (App. 291, it converted the 
experimental rule from one which required a defendant% 
consent into one which did not permit a defendant to havg 
any say ln whether his trial was televised (App. 30). In light of 
the warnings that a “scientifically controlled study” wfla 

c : .-._ _. ,.- 

At the conclusion of the @@rimental year, ths $@rirfu 
$311 rerne Court cammissioned an “in house” post hnc #tudY 
[&k!Al tha efficacy and vqli&y of which will be discussed 
at PainZ {V-C, infra. Several prominent bar aesocintlufl 
groups, academicians, amicua and social scientists urgscl ChP 
Plorida Supreme Court to conduct viWou3, WefUl\Y 
eontrolled eooio-psychological studies before rcinstat.ing the 
/voadFqst media FYIB,*~ * 

It is not surprlslnp, of ~au~se, that carefully controlf~d 
treditlonal psycholngicai and sociological tests could not ke 
ennducted consistent with “the scientific method,” Ibr, al’lef 
fill a&y trhj is neither a laboratory experinlent, nor A pn?s, 
the aytccqe of which can be eraeed and submitted ta mnfa 
iterile procedures, or “replayedln the event of rain.” In ite 
$mplest form, the “aontrolled” experiment conyielii @I[ 

selecting two aampies fit random from tha same 
pbiuiat\an and then exposing ane - the experivent81 
nample - to an additional influence. The effect of the I’Fw~ 
ln.fluenca is determined hy comparing the final . . . . 
phara#erigt/cs of members of the experimental sample wit11 
thoes nf members of the contra] sample which were IlOL 40 
?xpcised, Mad@, 7%~ 7”oolo of Socid Science, WU 
(Pouhleday, lQ@L 



“Despite those advantages, it is frequently impossible to 
conduct the ‘controlled’ experiment outside the laboratory. 
Moreover, because both the experimental graup and the 
l~hnretory conditions have been artificially selected, tho 
u!timate results may bear little relevance to real-life 
situations,” FInngo, On the Difficulties o/StudyingJuriw, 63 
Judicature 438 (April, 1980). Using college students or mock 
juries to conduct experiments presents difficulties which 
impeach the studies’ relevance and reliability, Id. 

The alternative method of testing is called “qua& 
experimental,” which is “field” testing. “A field experimpr@ 
is a research study in a realistic situation in which one or 
more variables are manipulated under as controlled 
conditions as the situation will permit.” Kerlingep, 
Foundations of Educational Research, 382 (Holt, Rinehart 
and \Vinston, Inc. 1967). “Field experimenting” with 
cameras in the courtroom while a defendant is being tried for 
murder, or as here for burglary, grand larceny, possessiaq of 
burglary tools and conspiracy, is hardly consistent w&h 
traditional notions of our Constitutional system. 

Once again it is not difficult to see why no control grpupe 
were set up during the one-year pilot, What it! 
constitutionally perplexing, however, is the answer to the 
question, “Was the camera’s presence sub judice a factor, 
conscious or subtle, in the jury’s verdict?” Appelltmts 
contend that it was a negative factor, University a[ 
Pennsylvania’s Annenberg School of Communicatio!$ IIlssr& 
George Gerbner, concurs in this contention: 

And so the bandwagon rolls on its road of 
nonsequiturs, misplaced demonstrations, self. 
serving tests and generally flawed ‘experiments’ 

. that permit no controls, disproof, or evaluation, 
Gerbner, Trial by Television: Are We At the Point al 
No Return? 63 Judicature 416,425426 (April, 196Q), 

c 

It is well settled that the beneficiary of the claimed 
constitutional error has the htlrden olcstahlthlng tl~nt it WQS 
“harmless.” Clrapman u. California, 386 U.S, itl, 24 (lpti7). 
$Hh jrrdicP, Post-Newsweek, as the originntor afthis televised 
Frllpina) trial rule ha4 an obligntion tr, pplnblieh b&3FrP 
lt$tutton of tha experimental rule that there was’ na 
lntsrferohcs with the acPused’s right ta recsive R fair nnd 
Impartis trial ancj ta due process of law. ld, This post, 
Newsweek did nat do, despite its obligation fu “direct som(t 
pff‘art to protect ths rig)lts af an accused to a fair trial by 
unbiased jurors,” 
Wi, at Ml, 

Nebtqdm pess Association y. Stunr;, 4~7 

Similarly, the Attorney General of the &ate of Florida, 
as the Chief law enforcement officer of the State, has.that 
abligatiap. Interestingly, the Florida Attorney Central at the 
tims Post-Newsweek first proposed the televised criminal 
trial rule, filed an affidavit in the Florida Supreme Court is 
npposiIinn to the rule change. When he became a ca&idate 
for Governor of Florida, his office had a “chnn~e of attitude” 
avd supported the rule change, as obviously doea the present 
attorney pneral. Cf Sheppard v. Mrwuell, suprp; 384 U.R. 01 
543, (Opinion noted Trial Judge and Prosecutor “cunning’ 
for election at tims oftri41). 

Where there is 4 reasonable possibility that the I)rescncq 
PP the camera may have affected the trial profxedil)gs, tha 
beneficiary of that claimed constitutionnl orior ]I~Y the 
burden ef proving %eyond a reasonable doubt tllat the syjor 
ppmplainad of did not contribute to the verdict obtained.” 
(?hapmnr) u. Cali/ornia, supra, 386 U.S. at 24. Appellee 
panrmt meet this burden sub judice, because no eifort wag 
pa+ bpfore institution of the experimental prograrq t.a “@SC 
the watera,” The ew post/acto surveys and studies, which will 
be discussed in Point IV, commissioned and utilized by 1110 
plorirlq Supreme Court simply do not pnes acicntific 
$iaki)ity, much less constitutional muster. , 

I 
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C. The “In House” Post Hoc Office of the State 
Court Administrntion (OSCA) Survey 
Commissioned by the Florida Supreme Court 
nnd Relied upon to Sustnin the Experiment 
in Televising Criminnl Trials is 
Constitutionnlly Deficient and 
“Scientifically” Unncceptable. 

As indicated in Point IV, supra, at the conclusion of the 
vear’s experime’nt, the Florida Supreme Court directed the 
-office of the State Court Administrator (OSCA) to organize 
anti circulate a questionnaire survey of all televised trial 

. participants (except defendants) and to thereafter compile . 
and publish the results of same. While the manner of the 
actual creation and organization of the questionnaire, and 
the assimilation of the material and results, is somewhat of a 
mystery, the Florida Supreme Court conceded “That the 
survey results [were] nonscientific and reflect only the 
respondent’s attitudes and perceptions about the presence of 
electronic media in the courtroom.” Post-Newsweek, supra, 
370 So.2d at 768. 

Appellants will analyze the individual constitutional 
significance of various survey questions in Part IV, supra. At ’ 
this juncture Appellants contend that the OSCA survey 
relied on by the Florida Supreme Court in Post-Newsweek, 
supra, 370 So.2d 767-769 is totally inconclusive, 
constitutionally defective and simply not acceptable as 
“scientific” or “pseudo-scientific” “evidence.” It is 
extremely doubtful whether such a survey, much less the 
conclusions drawn therefrom, would ever be admitted at a 
trial or judicial hearing, under current rules of evidence.2” 

. 

*6Hearsny and expert witness objections aside, neither the Florida 
Evidence Code Ch. 90, FlaStet. (197Y), nor the Federal Rules of Evidence, 
would appear to allow either the OSCA survey or its results to bc udmitted 
at n judicial proceeding hecause it lacks the requisite trustworthiness and 
credibility. 

. 
46 

The OSCA survey suffers from the following major 
defects:” 

1. It is n well established principle in resemh that nny 
“in-house” survey is likely to approach its problems nncl 
weakpesses with somewhat less than complete objectivity; or 
at least bring to the problem a certain perspective or point of 
view. Even institutions, like the humnns which run them, 
suffer from unconscious and unavoidable gaps in objectivity 
when asked to examine their own problems. This in no way 
implies a lack of integrity or-insincerity on the part of the 
researchers. It is simply a characteristic of human nature 
which is inescapable. 

2. The Survey itself suffers from the “halo effect,” a 
counter-productive phenomenon inconsistent with true 
scientific study, in which each of the items under 

The critical analysis of the OSCA survey which follows is bared on an 
examination of it by Dr. George J. Mouly (Ph.D.). a professor 01 
Etlucatinnol I’syrhology al the University of Miami, and author 01 
Educnfionnl Ilescnrch: The Art and Scirncc o/ Inocsti~otion (1978) ml 
expert in tbc areas of stntistical analysis ond survey reacarching. Dr. hlnuly 
was privately retained by Counsel for Appellants in connection with a civil 
rights suit (filed pursunnt to 12 U.S.C. 51983) which hnd been instituted in 
the United States District Court for the Southern District of I%rida by Lhe 
undersigned as counsel for other unrelated clients. The object of the civil 
rights action WAX to seek an injunction nKninst the enlilrccmcnl (~1’ Itulc 
3.110, Florida liules of Criminal Procedure (incrzporatin): amended Cuncrn 
3A(7) which authorized televised criminal trials on a permnnent basis). 
and/or in the alternative, A declarnlory judgment from that ccmrl Lht the 
televised criminal trial rule was uncnnstilutionnl. Dr. Mouly’s critique was 
never utilired as evidence becnuse the Districl Judge. Norman C. It~c~t~er, 
I r., grrmled the Altorney Genernl’a Molicm lo iXnnti** the nuil on the I 
grounds of lack of subject mntter jurisdiction (no nclual case or 
conl rnvcrsy) in an unrcportcd de&inn. Thnt cuse, Tltirlicfntl 0. SIvft~n. 
(S.I).Ne., Case No. 7%IWXiv-NCR), is now pending on Appenl in the 
United States Court of Appeal, (5th Cir., Case No. 79-2555). Ik. Mouly 
“found a sufficient number of departurea frum minimal rcnenrch 
rcquiremen~c to suggest the need for considerable caubn in I he 
interprelfbn of [its] results” (AB. 14). 
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examination are approached from the same standpoint, as a 
result of which, the questions asked “color” or influence each 
other. 

3. Many of the questions posed contain inherent 
“social desirability” factors, the effect of which interferes 
with the objectivity of The Survey. (An example are those 
questions which stress the concept of “government in the 
sunshine,” a particularly “hot” political issue in Florida prior 
to, during and immediately after the experimental year.) 
These are “loaded” questions in which the respondent is 
subsconsciously steered to a preferred result. 

4. According to the Florida Supreme Court, “The final 
survey questionnaires evolved through an eclectic process of 
review and modification by the Court, the parties, the.OSCA 
staff and interested academicians.” Post-Newsweek, supra, 
370 So.Pd 768. Although that statement sounds “nice,” it is 
somewhat misleading, 

While the selection process may have been “eclectic,” it 
was hardly scientific or Constitutionally based. Of those four 
categories of individuals or institutions who participated in 
the “sifting and winnowing” process, two, the Florida 
Supreme Court and the Office of the State Court 
Administrator staff, were actually from, or of, the same 
“institution.” The only “parties” to the nonadversary 
proceeding were the original proponent. Post-Newsweek and 
the Florida Bar. The latter, although originally opposed to 
the rule change, was obliged, under Florida’s Integrated Bar 
Rules to act at the Supreme Court’s pleasure once the 
decision had been made to implement the rule allowing 
brondcast media in the courtroom. The final category, 
“interested academicians,” is as ambiguous as it is 
mysterious. Except for the name, Pauline Holden, Ph.D., 
University of Florida Criminal Justice Program (See Post- 
Newsweek, supra, 370 So.2d at 76’7, n.5), not a single person 

is identified nor are the qualifications of the “interested 
academicians” set out anywhere in the Post-Newsweek 
decision. Nor can one glean from a reading of the decision, 
who actually retained and paid for the services of these 
“experts.” 

How then, under these circumstances, can this Court, or 
any appellant, attempt to properly appraise the validity of 
‘the OSCA study? 

’ , 

5. Overall, the OSCA survey obtained less than a two- 
thirds response (and barely fifty percent if undelivered and 
iate responses are excluded). In short, the incompleteness of 
the returns raises, to survey researchers, the question of 
nonresponse as a source of bias, the magnitude and direction 
of which will never be known. For example, if two hundred 
questionnaires were sent out, and one hundred returned, and 
of those one hundred, sixty said “Yes” to a particular . ’ 
question and forty responded “No” to the same questions, we . .’ 
can say “sixty percent said ‘Yes’ ,” but Survey researchers 
have to say either “sixty percent of those who responded said 
‘Yes’,” or “sixty out of two hundred persons polled,” or “only 
thirty percent, said *Yes’.” Thus, the overall validity of the 
survey as providing a true reading of even the “subjective’! 

i 
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responses, is in great doubt. 

6. The questions and alternative responses were highly 
subjective, and often speculative. The response alternatives 
reeked of personal guess-work and individual interpretation. ” 
In sum, there was a Constitutionally significant lack of 
objectivity in the question and answer alternatives. 

7. Finally, one must question why the significant 
discrepancies in response categories for questions 4 and 15, 
dealing with the dignity of courtroom proceedings and 
respect for the court, were not pursued? And, why were the 
respondents not asked about the effects of the television 



. 

cameras on the accused or the likelihood of his receiving a 
“fair” trial? After all, wasn’t that what the survey was ail 
nbou t? 

The Florida Supreme Court made note of a second 
survey, not commissioned by it, in Post-Newsweek, supra, 
370 So.Bd at 767, n.6, 769-770. The Court noted that the 
Florida Conference of Circuit Judges (FCCJ) conducted its 
own survey, and further, the conference had taken a position 
in opposition to the proposed televised criminal trial rule. 
Post-Newsweek, supra, 370 So.Pd at 770. In the very next 
breath, the Florida Supreme Court stated, “. . . the 
empirical data collected (by the Conference] . . , does not 
seem to support the formal position taken.” Id. 

In fact, the formal position taken by the Conference: 

1. Made it quite clear that the State trial court 
judges were opposed to any change in Canon 3A(7), 

2. Underscored the fact that in the experimental 
war, “with some exceptions the media has shown an 
interest only in a few sensational criminal cases in 
which defendants have been charged with notorious 
crimes,” and further, that “only small portions of 
these cases have reached the viewing audience, more 
often only the video portion being shown, overlaid 
by the capsulized audio summary of the reporter,” 
and 

3. Concluded that, “[wlith its selective closeup 
and editorial comment, it [television coverage] 90 
far surpasses what some more [sic] persons may see 
and hear in the courtroom that it has an influencing 
effect both on the person being televised and those 
who see the recording of that person’s image and 
voice. Unless the entire trial is evenly televised and 

. 

. 
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photographed, out-of-context emphasis and 
attention is drawn to selected wit.nesses and to those 
moments of high drama and excitement that only 
occasionally occur in a trial.“28 Hon. Harold R. 
Clark, Circuit Judge, Chairman, The Florida 

., Conference of Circuit Judges, Report of the Florida 
Conference of Circuit Judges to the Florida Supreme 
Court, filed in IF re Post-Newsweek Stations, 
Florida, Inc. (July 18,1978). . . 

?RRegretably, it is as if Judge Clark were gnting into a crystal bnll. 
Massive civil disorder and rioting broke out in hlinmi, Florida, rrn 
Saturday, May 17, 1980, ond lnsted for several days. Sixteen people were 
killed, <I% people were injured, 1,267 people were arrested. The rcsoltunt ’ 
properly damage (at the time of this writing) cnme lo 100 million dollurs. 
While the riots were lnrgely B result of economic mid housing dispurity 
problems in Miami’s Black community, the one event which “lit the luue” 
was the dramn of seeing, on television, the acquittal ol’ four white City ul’ 
Miami Police Officers who had been charged with heating n blnck mun IO 
death. The now inI’nmous “McDuffie” trial (nnmed ironicnlly l’or the hlsck 
victim) had heen moved from Minmi to Tnmpa in order to Artrc the 
nccuseds of their right to a fair nnd impertinl trinl. The trilrl Insted Cur six 
weeks. Television covernge of the trial in progress wus hroadcnut hack 11) 
the Miami aren on the evening news on ~11 four of Miumi’s rommercinl 
television stations. Only three to four minutes ol’ ench dny’s courtroom 
activities were shown, and then, only the most hrrid cmd sensutionnl 
nspects of the Stnte’s cnse. The televised ncquittnl stunned the hliami 
community. The hrondcost media showed the defentlm~ts rejoicing in lull 
view. Dean George Gerbner, (in an interview with Gunnett &ws Services, 
published on h4ny 21, 1980) regnrding the c~usul rclntionnhip between 
televising the McDuffie trial and the riots in Minmi, ohscrved that. “It is n 
chilling example of what happens when television selects P trial to t&vise. 
Such coverage arouses the emotions of people who might not nttend to the 
news otherwise. Whnt happened in Midmi is a very high price to pay Tot n 
very little gain. The only gain is. spectacle.” 
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The “empirical data” brushed aside by the Florida 
Supreme Court, as “unsupportive” of the Conference’s 
conclusion nnd recommendations against the continuation of 
televised criminal trials included the following significant 
fact. Of the two hundred eighty-six Circuit Court (trial) 
Judges in the state, one hundred fifty-five, or fifty-four 
percent, responded to the Conference’s televised trials 
questionnaire. Ninety-six of the one hundred fifty-five judges 
had had some experiences with broadcast media in their 
courtrooms or chambers. Other judges reported experiences 
with the broadcast media in areas of the courthouse other 
than their courtrooms or chambers. Twenty-nine of the 
judges responded that their reactions to broadcast media in 
relation to televised trials and court proceedings were 
negative. Thirty-six judges said their reactions were positive, 
while thirty-seven gave “neutral” responses. See Appendix to 
Report of the Florida Conference of Circuit Judges, supra. 

Assuming that the information contained in the 
Conference Appendix was “empirical,” Appellants contend 
that where twenty-nine of one hundred and two judges, or 
thirty-five percent of the responding State trial judges report 
negative reactions to broadcast media in courtrooms and 
chambers, and around the courthouse, the Florida Supreme 
Court has totally and callously misinterpreted the very 
“survey upon which it seeks to rely in an effort to justify the 
unconstitutional continuation of televised criminal trials.” 

The Florida Supreme Court placed a great deal of’ 
reliance on the sample survey which its own Administrative 
Office conducted, Post-Newsweek, supra, 370 So.2d 7ti7- 
768.29 Wile not published as part of the Post-Newsiocek 
decision per se, 7’%e Suruey, raw clnta and appendices thereto 
were filed with the Florida Supreme Court am1 copies of same 
were made available to “interested” parties. Appellants, 
clearly interested, obtained a copy for analysis in this brief. 

The Survey is a rhinestone, which fails to rise to the level 
.of gem quality necessary before the noble sails of federally 
guaranteed Constitutional rights are trimmed. It is obvious 
that the Florida Supreme Court’s misplaced reliance on what 
it clearly conceded to be a less than scientific study, I’ost- 
Newsweek, supra, 370 So.2d at 768, has literally emasculated 
Appellants’ rights to due process of law. 

The synopsis of The Suruey and the historical evolution 
of the experimental program, by the Judicial Planning _ 
Coordination Unit (JPCU) of the Office of the State Court’s 
Administrator (OSCA), accurately state that the proponent . 
of the Rule, Post-Newsweek, was supported hy various media 
groups and commercial broadcasting companies. The Florida 
Bar, Conference of Circuit Court Judges, and the Academy of 
the Florida Trial Lawyers Association, inter afia, opposed the, 
experiment. The Survey, at pg. 2. This report also conceded 
that “. . . the ideal analysis, one which would incorporate 
an experimental design to measure the impact of the 
presence of the media and photographers in the courtroom 
was not feasible.” Id. at pg. 5. 

5 

‘aA Samnle Survev Involving Electronic Media nnd Still Photography 
Coverage in Florida Courts between July 5, 1977 ond June 30, 1978; 
prepared by the Judicial Planning Coordination Unit, Wice of the Stale 
Courts Administrntion (hereinnfter referred to an “The Survey”). Post- 
Newsweek. sups, 310 So.?d et 761, n.4. 

D. A Close Annlysis of The Survey Establishes 
that there is a Constitutionally Significant 
Number of Witness nnd Juror Respondents 
Whose Acts, Conduct, Behavior, Self- 
Perception and Role in Televised Trials 
Were Affected by the Presence of Electronic 
nnd Still Photographic Equipment. 
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Finally, in analyzing its own Survey, the JPCU 
observed: 

It should be noted that, as indicated above, the 
Court did not wish to perform an experiment 
regarding the impact of the presence of electronic 
media and still photography coverage in the 
courtroom. Nor, could it have done so under the 
circumgtances of the pilot program. 

An experiment encompasses the isolation and 
testing of a new event upon a particular situation. It 
requires that the experimenter compare all aspects 
of the situation, both prior to and after the 
occurrence of the event, or through control groups, 
similar situations where the event occurred and did 
not occur. 

This survey of selected trial participants cannot be 
considered an experiment. No attempt was made to 
determine the reactions of participants of trials 
which did not involve media coverage. The 
information which is contained in this document 
must be reviewed with this thought in mind to 
ensure that erroneous interpretations or invalid 
applications of the data do not result. The Survey, 
at pg. 6. 

According to the JPCU’s synopsis, The Survey, was 
designed and implemented by two members of its own OSCA 
staff (whose expertise and qualifications in this sensitive area 

_ are nowhere described). “Technical assistance” was provided 
by three other staff members (whose curricula vitae are 
likewise omitted), And, as the Court itself noted, Post- 
Newsweek, supm, 370 So.Pd at 767, n.5, Dr. Pauline Holden, 
University of Florida Criminal Justice Program, “served in a 
consultative capacity for reviewing the questionnaire 

, ’ format.” The Survey Synopsis, supra, at pg. 7. Appellants 
. 

I 
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contend that the Florida Bar’s suggestion that qualified 
social scientists from the Florida State University System 
(AB. ll-13), if followed, would have more likely provided a 
“truer” reading of the experiment than the nbove-described 
individuals, whose qualifications, background and 
experience i,n the matters at hand are totally unknown and 
unreported (officially, at least).“O 

The lack of professional expertise in designing and 
implementing The Survey is underscored by the JPCU’s 
explanation as to why The Survey reliei on attorneys, as a 
group, rather than behavioral specialists (such as 
psychiatrists, pyschologists and social scientists) to assess 
“the behavior of jurors, witnesses and judges in the 
courtroom when media was present.” The Survey, at pg.’ 8. 
According to the synopsis, “since . . . [attorneys have] been 
involved in more than one court situation, it was felt that 
their answers would be more valid concerning certain 1 

behavior than individuals who had only been involved with . 

one trial.” Id. Whatever else lawyers may be, competent or .. 
otherwise, they are engaged in an adversary system and have 
subjective feelings about witnesses, judges and jurors, which i 

frequently depend upon the outcome of their particular case. 
i 

Trial lawyers are not professionally trained to make the kind 
1 

of objective judgment necessary to a meaningful “scientific” 
study. Thus, the authors of that particular aspect of The 
Survey arrived at a conclusion which may not necessarily 
have been reasonably, or rationally, derived from the 
underlying hypothesis. 

~“Appellants do not mean to suggest than even highly qualified social 
scientists could hnve designed or implemented a menniugful test or survey, 
(see Point IV - C, supm), hut, having set out on this pilot program, it would 
have heen far better to hnve utilized the resources of recognized experts 
rnther than unknown novices, especially when one cunaiderr the 
dimensions of the Constitutional problem at stake. After oil, the Federal 
Aviation Administration clearly would not permit n student pilot to lly a 
747 Jumbo Jet. 

55 

I. * _, . . . J* :A:, ;-, .I. -: 
c c ,-. ;= ; -, :,” _- ,;$ c 



The contents of The Survey itself, AS reported in POSC- 
Newsrueek, supra, 370 So.2d 767-770, are likewise susceptible 
to a chameleon-like quality, depending on who is doing the 
interpreting. For exnmple, the Florida Supreme Court stated, 
“More than 2,750 persons pnrticipnted RS judge, attorney, 
court attache, juror or witness, in trials covered by the 
electronic media during the experimental period.” Id. at 767 
[footnote omitted]. Yet, only 2,660 survey questionnaires 
were sent out by OSCA, and only 1,349 were returned in time 
to be used in The Survey. Id. at 768 and The Survey, supra, 
Appendix. 

Significantly, only 44% of all witnesses who received 
questionnaires returned them in time; 65% of the attorneys 
and jurors were timely, and 72% of the court personnel”1 
(probably the least important group of respondents in terms 
of the constitutional impact of media broadcasting) 

. responses were seasonal. Id. Thus, one of the groups on which 
the effects of media broadcasting (witnesses) is critical had 
the lowest percentage of return rate and the constitutionally 
least important group had a tremendously greater response. 
No apparent effort was made to “grade” or “weigh” groups 
according to the role they “played” at trial. Thus, we see, 
from the very start, the wisdom of the Eighteenth Century ’ 
British Statesman, George Canning, who remarked, 
“Statistics - I can prove anything by statistics - except the 
truth!” 

The Florida Supreme Court’s opinion studiously avoids a 
rather telling statistic obtained from attorneys who were 
surveyed. In the “Attorney - Biographical Data” portion of 
The Survey synopsis, supra at 22, the respondent attorneys 
were asked: 

, 

. 
“‘i.e., bailiffs, court clerks and court reportera 

. 
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In general, your feelings about your court service 
prior to allowing cameras in the court were: 

1. Very Favorable 
2. Favorable 
4. Undecided 
4. Unfavorable ‘- 
5. Very Unfavorable 

59.1% 
37.4% ’ 
2.6% 
.9% 
0% !. 

In general, your feelings about your court service 
where cameras, photographers and related 
equipment were present’were: 

1. Very favorable 
2. Favorable 
3. Undecided 
4. Unfavorable 
5. Very Unfavorable 

[emphasis added]. 

39.7% 
28.9% 
10.7% 
10.7% 
9.9% 

Appellants are mystified as to how the Floridn Supreme 
Court could so cavalierly ignore the overwhelming increase in 
the adverse reactions of the Bar’s trial attorneys, from less 
than 1% to 20.6%. 

Even if the Court determines that The Survey wns 
validly and scientifically conducted, Appellants’ analysis of 
The Survey challenges the’ very integrity of the Florida 
Supreme Court’s reliance upon, and the conclusions drawn, 
from specific Survey questions. Appellants contend that the 
sixteen “general indications,” Post-Newsweek, supra, 370 
So.Zd at 768-769, to which the Florida Supreme Court so 
proudly points as indicia of the lack of Constitutional error, 
on closer and more careful examination, actua!!y support the 
proposition that a Constitutionally significant statistical 
response indicates that electronic media and still 
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photographic presence during a trial in progress denies the 
accused a fair and impartial trial and due process of law.“’ 

The Florida Supreme Court concluded, Post-Newsweek, 
supra, 370 So.2d at 768, [Footnote omitted]: 

(1) Presence of the electronic media in the 
courtroom had little effect upon the respondents’ 
perception of the judiciary or of the dignity of the 
proceedings. 

! 
An analysis of Question 4 of The Survey shows jurors and 

witnesses felt a 14.7% and 27.3% decrease, respectively, in 
their perception of “courtroom dignity;” likewise, Question 
15 produced an 6.4% and 16.5’70 decrease in jurors’ and 
witnesses ’ “respect for the courts.” Those percentages are 
hardly “little.” 

The Court then went on to state, Post-Newsweek, supra, 
370 So.Pd at 766, [Footnote omitted]: 

(2) It was felt that the presence of electronic 
media disrupted the trial either not at all or only 
slightly. 

In fact, in response to Survey Question 5, “[t]o what 
extent did the presence of television, photographic or radio 
coverage in the courtroom disrupt the trial?“, 22.4% of the 
jurors and 43.1 ,D *’ of the witnesses responded that broadcast 
media disrupted the proceedings either “slightly,” 
“moderntely, ” “very” or “extremely.” 

“-This Court has not hesitoted in the past to apply statistical evidence 
in arriving at judgments which hnve held that defendnnts have been denied 
equal protection of the IAW. See, /or example, Alexander v. tiuisiono, 406 
U.S. 615 (1972); Castanedn u. Partida. 430 U.S. 482 (1977); Seeabo Baldus 

. . and Cole, Statistical Proof o/IX.wimination, (1980). 
. 

58 

4 -’ ,- 
_. k 

Next the Florida Supreme Court concluded, lbst- 
Newsweek, supra, 370 So.Pd at 766 [Footnote omitted): 

(3) Respondents’ awareness of the presence of 
electronic media averaged between slightly and 
moderately. 

But, only 19.5% of the jurors and only 20% of the 
witnesses responded that they were “not at all” aware of 
electronic media’s presence. The Survey, Question 6. Are not 
Appellants Constitutionally entitled to no disruption by the 
“awareness” caused by the presence of broadcast media? 

The Florida Supreme Court then stated, Post- 
Newsweek, supra, 370 So.Zd at 768 [Footnote omitted] that: 

(4) The ability of the attorney and juror 
respondents to judge the truthfulness of witnesses 
was perceived to be affected not at all. The ability of 
jurors to concentrate on the testimony was similnrly 
unaffected. 

Actually, 3.6% of the jurors responded that electronic 
media presence either “slightly” or “grcntly” hindered their . 
“ability to judge the truthfulness of the witness.” The / 
Questions 7 and 15. 15.5% of t.he respondent jurors admitted 
that broadcast media’s presence affected their nbility to 
“concentrate on the testimony.” Tire Survey, Question 6. 1 I 

Our system of justice was designed to prevent jurors from 
arriving at decisions affected in some way by “outside” 
influences. To the accused, and ns Appellants contend, to 
this Court, a 3.6% hindrance factor is, constitutionally 
significant. A 15.5% disruption in a jury’s ability ., to 
concentrate on a witnesses’ testimony clearly rises to the level 
of a due process violation. 
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The Florida Supreme Court’s next observation was, 
Post-Newsweek, supra, 370 So.2d at 768 (footnote omitted], 
that: 

(7) Presence of electronic media made all 
respondents feel only s/i&t/y neruotts or more 
attentive. [emphasis added). 

. (5) All respondents were made to feel slightly 
self-conscious by the presence of electronic media. 

Appellcnts have difficulty reconciling the above 
statement with the realities of The Survey responses. It is 

Even this conclusion is inconsistent with the data in The 
Suruey. For example, 3.5% of all jurors, and 6.6% of all 
witnesses responded that they were “extremely” self- 
conscious as a result of broadcast media’s presence. The 
Survey, Question 9. 

The Florida Supreme Court then concluded, Post. 

Newsweek, supru, 370 So.2d at Page 768 [footnote omitted], 
that: 

(6) Both jurors and witnesses perceived that the 
presence of electronic media made them feel just 
slightly more responsible for their actions. 

almost as if the Florida Supreme Court hnd a different set of 
responses and compiled data than that supplied by the 
OSCA to the undersigned and the public. In fnct, 25.3% of all ,, 
jurors and 46.7% of all witnesses who responded to The 
Suruey admitted to degrees of nervousness as a result ol’ lhe 
presence of broadcast media, ranging between “slightly,” 
“modeyately,” “very” and “extremely.” And, only 19.8% of, 
all jurors and 35.8’6 of a11 witnesses who responded (not all, 
as the Florida Supreme Court stated) reported they were 
either “slightly,” “moderately,” “very” or “extremely” more 
attentive as a result of television’s presence. The Suruey, 
supra, Question 11 and 12. 

Once again, the Florida Supreme Court has misread the 
significance of that particular survey question. Proponents of 
the televised criminal trial rule have long and loudly 
proclaimed that broadcasting, (live and in full color), 
criminal trials in progress will make the jurors and witnesses 
more responsible for their actions and conduct. In fact, that, 
along with the “educational carrot” dangled in front of the 
Florida Supreme Court, has been media’s most publicly vocal 
argument. Yet the response to Suroey Question 10 makes 
clear -that 76% of the jurors and 61.2% of the witnesses were 
not made to feel responsible at all by the presence of 
television, photographic or radio coverage. 

One might argue that making witnesses and jurors 
“more attentive” is a positive feature of “Cyclops’ ” 
presence. But, when we begin to impose novel amendments 
to time honored systems, we first ought to be certain t.hat 
individual rights are not swept away by the sea of “change 
for change’s sake.” 

The Florida Supreme Court next concluded, Post- 
Newsweek, supra, 370 So.2d at Page 769 [footnote omitted] 
that: 

(8) The distracting effect of electronic media 
was deemed to range from almost not at all for 

, jurors, to slightly for witnesses and nttorneys. 
[emphasis added]. 

Next, the Florida Supreme Court found, Post- 
Newsweek, supra, 370 So.Sd at Page 768 [footnote omitted], 
that: 

Once again, this statement is misleading. The fact o/the 
matter is that 23.1% of the jurors and2l9.JO/u of the witnesses 

‘> 
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admitted that the presence of broadcast media during the 
trial distracted them:Z’he Survey, Question 13. 

Are not those two figures Constitutionally significant? 

The .next conclusion by the Florida Supreme Court, 
Post-Newsweek, supra, 370 So.Pd at Page 769 [footnote 
omitted] was that: 

(9) The degree to which jurors and witnesses felt 
the urge to see or hear themselves on the media fell 
between not at all and slightly. 

In Estes v. Texas, supra, Mr. Justice Clark, without the 
benefit of a crystal ball, stated that absent juror 
sequestration, I‘. , . jurors would return home and turn on 
the TV if only to see how they appeared upon it.” Id., 381 
U.S. at Page 544. Mr. Justice Clark’s statement even 
presumes the trial judge would admonish the jurors not to do 
just that. Sub judice, The Survey response established, 
contrary to the Florida Supreme Court’s statement, that 
27.7% of the jurors and 37.4% of the witnesses admitted they 
had an urge to see or hear themselves on the media, The 
Survey, Question 14.33 I 

The Florida Supreme Court then concluded, Post- 
Newsweek, supra, 370 So.2d at Page 769 [footnote omitted} * 
that: 

.‘:‘In the highly publicized Dade County, Florida, televised first degree 
murder trial of Ron Zomoro, the jury was sequestered. Television sets were 
removed from their hotel rooms and they were instructed by the judge not 
to watch television. During the second week of trinl, the foreman of the jury 
requested that. the jury be *‘. . . nllowed to watch themselves on television 
with the sound turned off, just to see what [they] look[ed] like.” (AB 15) 
The trial judge properly denied the request. Id. But, a star was 
horn . . . . twelveof them! 

. 

c 

(10) Presence o/ electronic media nft’ected the 
different participants’ sense of the imporiance of the 
case in varying degrees. Jurors felt thnt it made the 
CUSP more important to a slight degree; witnesses to 
a degree between slightly and moderately; court 
perspnnel slightly; and attorneys moderately. 

The Survey, Question 16, reflects that 48% of the jurors 
and 58% of the witnesses felt the “presence of television, 
photographic or radio coverage in the courtroom during the 
trial made the case more important.” Id. Does it make any 
difference at all, as a matter of due process of law, whether 
the responses to that question were “slightly,” “moderately,” 
“very” or “extremely?” Of course not! The percentngcs speak 
for themselves. “Matters of degree” are really quite beside 
the point. Would the FDA permit the continued sale of adrug 
where, after research, it found that-% of those using the 
drug became “slightly” ill,-, “6 became “extremely” ill, and 
only-% died? 

The next conclusion of the Florida Supreme Court, Post- 
Newsweek, supra, 370 So.Zd at Page 769 [footnote omitted J, 
was that: 

(11) To a degree between not at. all and slightly, 
jurors perceived that the presence of electronic 
media in the courtroom during the testimony of a 
witness made that witness’s testimony more 
important. 

Forgetting about “degrees,” the fact of the matter is thut 
26.5% of the jurors felt that the presence of a television 
camera during the testimony of a witness made that witness’ 
testimony “more important. ” ‘1’he Survey, question 17. 

By implication, this means, as occurred sub judice, t.he 
portion of the witness’ testimony which is televised is “more 
important” than the portion which is not in I he “spot-light,” 
at least to 26.5% of the jury. Sub judice the television camera ., 
WAS present during John Sion’s testimony on direct 

i 

G3 

---- 4-.-.- ..- -.- .~. .--- __.._- _._.~ ~. - 
. 



examination. (R.374) No cameras were present on cross- 
examination, nor was there a camera present during 
presentation of defense testimony, ‘l’herefore, we may 
conclude from the study that slightly more than one-fourth of 
the trial jury below “felt” the televised testimony was “more 
important.” Is that due process of law? 

The Florida Supreme Court then concluded, Post-, 
Newsweek, supra, 370 So.2d at Page 769 [footnote omitted], 
that: 

(12) There was no significant difference in the 
participants’ concern over being harmed as a result 
of their appearance on electronic media broadcast 
(including still photography) as opposed to their 
names appearing in the print media. In each 
instance the concern ranged on the scale between 
not at all and slightly. 

The Florida Supreme Court next concluded, Post- 
Newsweek, supra, 370 So.Pd at Page 769 [footnote omitted], 
that: 

j. 
I 

a i 

(13) Jurors and witnesses manifested the same 
attitude concerning the possibility that persons ’ 
would attempt to influence their decision or 
testimony. There was no discernible difference in 
the height of their concern as between electronic and 
print media; the average response was slightly on 
the lower end of the spectrum between not at all and 
slightly. 

: The juror response about varying degrees of concern w$h 
respect to “attempts to influence” as a result ok 

(a) being on television was 19.1% 

While there might not have been any “significant 
difference” as stated by the Florida Supreme Court above, 
39.6% of the jurors and 29% of the witnesses expressed some 
degree of concern over being televised in the context of this 
particular question. The Survey, Question 19. 39.1% of the 
jurors and 29.4% of the witnesses expressed some degree of 
concern over being photographed (by newspapers), Id., at 

(b) being photographed was 15.8% 

(4 radio coverage was 11.8% 

(d) newspaper coverage was 14.470 .I 

The suruey, Questions 23a, 24a, 25a and 26a. 
- 

Question 20; 36.1% of the jurors and 28.1% of the witnesses 
expressed varying degrees of concern about “being in the 
newspapers, “31 Id., at Question 21; and, by comparison, only 
23.60; of the jurors and 21.1% of the witnesses expressed 
concern over their participation being on radio. Id., at 
Question 22. 

Perhaps, then, it is true that “a picture is worth a 
thousand words!” “A better question would hsve been what degree of concern, il’ any, 

would the witnesses and jurors have if’ just their name, without a picture, 
nrwxred in the newapnpcr. A trnined researcher would have seen the 

Witness responses to the same question were as follows: 
(a) being on television was 17.5k 

(b) being photographed was 16.1% 

(4 radio coverage was 14.0% 

(4 newspaper coverage was 

The Survey, Questions 23b, 24b, 25b and 26b. 

16.4% 

significance of that queAm. . 
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Insofar as “flamboynncy” of attorneys and witnesses is 
concerned, the Florida Supreme Court’s findings are, 
Appellants contend, relatively inconsequential in terms of 
the Constitutional issue, Post-Newsweek, supra, 370 So.2d at 
Page 769 [footnote omitted]: 

(14) Court personnel and attorneys perceived 
that the presence of electronic media made the 
participating attorneys’ actions more flamboyant 
only to a slight extent. 

(15) Court personnel and attorneys were of the 
attitude that the presence of electronic media 
affected the flamboyancy of witnesses to a degree 
between not at all and slightly. 

After all, what well prepared, competent, skilled trial 
attorney does not yearn for that moment in his career when 
he can step into “Clarence Darrow’s shoes” and with just the 
right word, just the right phrase, just the correct gesture and 
intonation, “snatch victory from the jaws of defeat!” And, a 
well-prepared, well-trained, skilled trial lawyer should have 
little difficulty dealing with the “flamboyant” witness who 
comes to court with his “make-up bag and blue shirt.” 

The Florida Supreme Court’s broad statement, Post- 
Newsweek, supra, 370 So.2d at Page 769 [footnote omitted], 
however, that attorneys: 

[(16)1 . . . also felt that the witnesses were 
slightly inhibited by the presence of electronic 
media and that jurors were made slightly self- 
conscious, nervous, and distracted, but also slightly 
more attentive, 

oversimplifies the problem. 

. 
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In the first place, for whatever value the attorneys’ 
judgment of the witness’ condition ond attitude, the 
following were the attorneys’ Survey responses to the 
question, “Did the presence of television, photographic or 
radio coverage in the courtroom”, 

(1) “make the witness more self-conscious?” 

75.9% of the attorneys said, “yes” in one degree or another. 
The Survey, §II, Appendix 3, Question 1. . 

.,! 1 ’ 
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! 
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(2) “make the witness more cooperative?” 

83.2% said “not at all.” Id., Question 2. 

(3) “make the witness more nervous?” 

75.2% of the attorneys said “yes” in one degree or another. 
Id., Question 3. 

(4) “make the witness more attentive?” 

64.7% of the attorneys said “no.” Id., Question 4. 

(5) “distract the witness?” 

62.8% said “yes” in one degree or another. Id., Question 6. 

(6) “inhibit the witness?” 

56% said television did inhibit the witness to one degree or 
another. Id., Question 7. 

The Florida Supreme Court overlooked ccrtnin other 
aspects of the study, which Appellants contend support their 
claim of denial of due process of law. For example, the 
following responses were elicited with respect to the following 
Survey, supra, questions: 

67 

-. 



(1) “Was the presence of the equipment 
distracting to you personally?” The Survey, supra, 
Question 33. 

11% of the jurors said yes, as did 21% of the witnesses and 
41.9% of the attorneys. 

While media proponents may claim modern technology 
reduces “distraction,” The Survey responses seem to indicate 
to the contrary. 

(2) “TO what extent did the presence of 
television, photographic or radio coverage in the 
courtroom make you [the respondent attorney] 
nervous?” Id.. SK A.2., Question 4c. 

4900 of the respondent attorneys indicated that they were 
, nervous to some degree, ranging from “extremely” (2%) to 

“slightly” (26.7%). Right to counsel, guaranteed by the Sixth 
Amendment to the United States Constitution, carries with 
it right to effective counsel. Where 40Y0 of the attorneys 
engaged in trials expressed some degree of nervousness by 
virtue of the presence of television, photographic or radio 
coverage in the courtroom, one must be concerned, seriously, 
with the question of effective representation of counsel. 

(3) “To what extent did the presence of 
television, photographic or radio coverage in the 
courtroom distract you [the respondent attorney]?” 
Id., at Question 6. 

59.3% of the attorneys expressed that they were distracted to 
one degree or another. 

(4) “To what extent did the ‘presence of 
television, photographic or radio coverage in the 
courtroom distract the judge?” Id., $111. A.2, 

. Question 12. 
. 
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42.4% of the respondent attorneys indicated that in their view 
the presence of television, photographic or rndio covcrnge in 
the courtroom “distracted” the judge. Where one’s life, 
liberty or property is at stake, due process of lnw compels nn i 
attentive judge free from “outside influence.” No matter how 
well prepdred the Trial Court and the litigants’ attorneys 
may be, in virtually every trial there are exigencies which 
cannot be anticipated, questions asked or answers given, 
which require immediate action by either the attorney (in the 
nature of an objection) or the Court, As a result of this 
broadcast media “happening,” trial judges must now be not 
only diligent to the normal activities and events which 
transpire in every trial, keep notes for appropriate rulings on 
motions, objections and the like, but in addition, suffer the 
“distraction” that a significant number of attorneys 
perceived to exist during their trials as indicated in The 
Survey. 

These then nre the cold fncts. The prominent early 
Twentieth Century English manufacturer, Sir Hnrolci 
Bowden, said, “Facts that are not frankly fnced hnve n habit 
of stabbing us in the back!” While the Florida Supreme 
Court may have been well-intentioned in the commission of 
The Survey, the foundation on which it was built was 
quicksand, not concrete. 

E. Due Process of Law Compels Closing the 
Courtroom to the Cnmern’s Eye. 

“The law, however, favors publicity in legal proceedings, 
so far as that object can be attained without injustice to the 
persons immediately concerned.” 2 Cooley’s Constitutional 
Limitation 931 (Carrington ed. 1927). While ordinarily this 
Court has required, in most cases involving claims of due 
process of law violations, a showing of identifiable prejudice 
to the accused, exceptions have been carved to thnt Rule 
where, “. . . a procedure employed by the State involves 
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such a probability that prejudice will result that it is deemed 
inherently lacking in due process.” &es, supra, 381 U.S. 
5~2-5X~. This Court has followed that rule in Rideau, supra; 
Turner u. State of Louisiana, 379 U.S. 866 (1965); and, in 
somewhat slightly different context, Gideon u. Wainwright, 
372 U.S. 335 (1X3) and White u. State o/Maryland, 373 U.S. 
59 (1963). Estes, supra, at Page 544. 

As demonstrated by the very study which Florida seeks 
to rely on to sustain the electronic media experiment, 
“[tlelevision in its present state and by its very nature, 
reaches into a variety of areas in which it may cause prejudice 
to an accused. Still one cannot put his finger on its specific 
mischief and prove with particularity wherein he was 
prejudiced.” Id. And, the Court ought not require the 
Appellants to go beyond that rule today. The Court did not 
recede from that basic proposition inShepperd u. Maxwell, 
supra, nor ought it now. To permit the media to continue to 
“wag” the State Court’s “tail” on the grounds of their 
spurious claim of a “superior right to access” would allow our 
courts to violate the Sixth and Fourteenth Amendments with 
impunity, safe in the knowledge that state courts could wash 
their hands at the alter of the First Amendment in a manner 
not consistent with due process of law. 

CONCLUSION 

Television is like the “Devil’s Hook” - so tetnpting, yet 
so very dangerous. Why even nibble at media’s bait? The day 
of the printed word is far from ended. ‘Although a radio 
bulletin may swiftly deliver a message, and even though 
“eye-witness” television news may be graphic, yet content, 
context, clarity and meaning must be added. Even if the 
electronic media had a Constitutional right to televise a trial 
in progress, people simply cannot absorb meanings at the 
speed of light. Continuation of televised criminal trials will 
destroy the intent and purpose of the Sixth and Fourteenth 
Amendments. 

The televising of a criminal trial in progress does not 
contribute one iota to the fact-finding process, to the “search 
for the truth.” The mere presence of television cameras is, 
subconsciously distracting to, and disruptive of, the trial 
process itself. The English journalist, C. P. Scott, is reported 
to have said, “Television? The word is half Latin and half 
Creek. No good can come of it.” Televising criminal trials Iins 
not protnoted the ends of justice, nor has it truly “educated” 
the public. Why then, should this experiment in electronic . . 
justice continue? As stated by Lord Dcnmnn, while 

I 

addressing the House of Lords in the case of O’Connell u. i 
Queen, (1844), “If such a practice [improper jury selection] 
should be allowed to pass without a remedy . . . trinl by I 
jury itself, instead of being a security to persons who are 
accused, will be a delusion, a mockery, and a snnre.” 1 Cox, 

i I 
Reports of Cases in Criminal Law Argued and Determined in 
All the Courts in England and Ireland, 519 (1846). 

The Appellants’ Constitutional Rights to a fair and 
impartial trial, and to due process of law are clearly superior ” 
to the broadcast media’s unsupported claim that the 
presence of television cameras in a criminal trial will enable 
the public “to know” what is happening in our courtrooms. 

--.-_I --a-... -. 
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Media access is not without limitations. This is so because, as 
Napoleon is reputed to have said, “A journalist is a grumbler, 
a censurer, a giver of advice, a regent of sovereigns, a tutor of 
nations. Four hostile newspapers are more to be feared than a 
thousand bayonnets.” 

“Due process of law requires that the accused receive a 
trial hy an impartial jury free from outside influences. Given 
the pervasiveness of modern communication and the 
difficulty of effacing prejudicial publicity from the minds of 
the jurors, the trial courts must take strong measures to 
insure that the balance is never weighed against the 
accused.” Shepperd v. Maxwell, supra, 384 U.S. at 362. 
“[Jjustice must satisfy the appearance of justice.” Offutt v. 
United States, 339 U.S. 11, 14 (1954). 

“The ‘double feature’ has ended. The show is over; 
(Appellants contend] the verdict is in: [electronic media is] 
guilty,” Rhodes v. State, 283 SO. 2d 351, 359 (Fla. 1973), of 
violating the Sixth and Fourteenth Amendments by its 
insistence upon televising criminal trials in progress over the 
accuseds’ objection. The judgment below should be reversed. 

Respectfully submitted, 
, 

JOEL HIRSCHHORN, P.A. 
742 Northwest 12th Avenue 
Miami, Florida 33136 
(305) 324-5320 

By: Joel Hirschhorn, 
Attorney for Appellants 
Chandler and &anger 
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IN THE CIRCUIT COURT 
OF THE 11TH JUDICIAL CIRCUIT 

IN AND FOR DADE COUNTY, FLORIDA 

CRIMINAL DIVISION 
., 

CASE NO.: 77-5070 

STATE OF FLORIDA, 
Plaintiff, 

While the granting of [sic] denying of Defendants’ 
motion, (a copy of which is nttachcd hereto as Exhibit 11, 
[Exhibit 1 is omitted as it is set forth in full in A. 3-4 and H. 
1117-11181 will not necessarily be dispositive of the case 
against the Defendants, the motion does raise, in this Court’s 
opinion, a .question or proposition of law which is without 
controlling precedent in this State. The undersigned judge 
believes that instruction from this Court will facilitate the 
proper disposition of Defendants’ motion nnd presumably 
thereby eliminate the possibility of reversible error should 
there be a conviction in this case, 

-OS- 

QUESTION OF LAW TO BE ANSWERED 
ROBERT GRANGER AND NOEL CHANDLER, 

Defendants. 

ORDER CERTIFYING QUESTION TO FLORIDA 
SUPREME COURT PURSUANT TO RULE 4.6 F.A.R. 

’ WHETHER, NOTWITHSTANDING THIS ’ 
COURTS DECISION IN RE: PETITION OF 
POST-NEWS WEEK STATIONS So. 2d - 
CASE NO. 46,835, DECIDED J&&7, 1977, A 
CRIMINAL TRIAL MAY BE TELEVISED OVER 

STATEMENT OF FACTS THE OBJECTION OF THE DEFENDANT, IN 
THE LIGHT OF ESTES v. TEXAS. 381 US. 532 

Defendants, City of Miami Beach Police Officers, have (1965). 

been informed against by the Dade County State Attorney’s 
Office in the above-styled cause and charged with 
Conspiracy, Burglary, Grand Larceny, and Possession of 
Burglary Tools. The Defendants’ arrest and arraignment 
have been reported in media within Dade County, Florida. 

DONE AND ORDERED at Miami, Dade County’, 
Florida, this 27th day of July, 1977. 

/S/ 
ALAN R. SCHWARTZ 

Defendants, through counsel, have filed their motion to 
declare Florida’s experimental Rule 3A(7) unconstitutional 
as written and as applied, attacking this Court’s order 
modifying the Canons of Judicial Ethics found in 32 FSA 
Pocket Part and Rule 3.110 as set forth with more 
particularity i,n the Florida Supreme Court’s Opinion of June 
17, 1977, in the case styled In Re: Petition of Post-Newsweek 
Station ,- So.2d - (1977). 

DADE COUNTY CIRCUIT COURT 
JUDG,E 

(Certificate of Service Omitted) 

l l + + * 
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(Title of Case and filing 
information Omitted) 

ORDERDENYING RENEWED MOTION 
CHALLENGING 

CONSTITUTIONALITY OF CANON 3A(7) 

National Center for State Courts 
300 Nowport Avenue 

Williamsburg, Virginin 23136 
(804) 253-2000 

Edward&B. McConnell 
Director 

THIS CAUSE having come on to be heard before me 
upon De.fendnnts’ Renewed Motion for Order Challenging the 
Constitutionality of Experimental Canon 3A(7) and seeking 
an Order precluding live coverage of the Defendants’ trial, 
and the Court having considered said Motion and being 
otherwise fully advised in the premises, it is thereupon 

ORDERED and ADJUDGED that said Motion be and 
the same is hereby DENIED. 

RULES CONCERNING TELEVISION, 
RADIO AND PHOTOGRAPHIC 

COVERAGE OF JUDICIAL PROCEEDINGS 

SUMMARY TABLE 
I 

A. STATES THAT PERMIT COVERAGE ON ’ 
PERMANENT BASIS 

DONE and ORDERED in Open Court at Miami, Dade 
County, Florida, this 31st day of October, 1977. 

CIRCUIT COURT JUDGE 

State Authority and Nature Elective Date 
of Coverage 

1. Alabama Supreme Court authorizes and Feb. I, 1979 
approves coverage plan. Consent of 
uarties reauired. 

2. Alaska Supreme Court ruled in favor of Nov. 1,1979 
permitting coverage of trial ond 
appellate courts on a permanent 

(Certificate of Service 
and Clerk’s Certification of 
True Copy Omitted) 

basis. Consent of pnrties ia 
required. A one-year pilot program 
concluded September 1979. 

3. Colorado Judicial Canone permit covernge Feb. 27.1956 

[Please note that this Order is in the Original Record, 
unnumbered, but should be found at R. 11261 

4. Florida 

(first state to allow,) Consent of the 
accused, witness, juror nnd judge 
required. 

Supreme Court ruled in favor of May 1, 1979 
allowing cameras and recording 
equipment on permanent basis. A 
one-year experiment completed 
June 30, 1978 and its evaluation 

6 preceded the Court’s unanimour 



5. Georgia 

decision on April 12. Presiding 
judge can prohibit coverage for 
cause. No consent required. 

Supreme Court authorizes and May 12,1977 
approves coverage Plan. All plans 
require prior consent. 

6. New Supreme Court authorized coverage Jan. 1,1978 
Hampshire of its proceedings. Supreme Court 

also approved a Superior Court 
resolution to allow trial coverage 
with the permission of the judge. 
No consent required. 

7. Tennessee Supreme Court rules permit coverage Feb. 27,1979 
on a permanent basis. Each plan 
must be approved by trial court 
and the Supreme Court. Copsent 
required. Parties, jurors and 
witnesses can bar their individual 
coverage. Experimental coverage of 
proceedings in the Supreme Court 
lasted from May 26, 1978, to 
February 1979. 

8. Texas Supreme Court authorized coverage Nov. 9,1976 
of appellate proceedings. 

9. Wash- Supreme Court approved rule Sept. 20.1976 
ington allowing coverage. R-witnesses and - 

jurors express prior objection, no 
telecast or photographs allowed. 
Test was authorized and conducted 
in 1974. 

Id. Wisconsin Supreme Court rules permit coverage July 1,1979 
on a permanent beais. Consent is 
not required except for coverage of 
individual jurors. A one-year 
experiment was completed on 
March 31,1979. 

. 
, AB-6 

B. STATES THAT PERMIT COVERAGE ON 
EXPERIMENTAL BASIS 

State Authorlty and Naturo Effective Dnto I 
of Coverage 

1. Arizona 6 Supreme Court authorized one-year May 31,1979 
experimental coverage of appellate 
proceedings. , 

2. California Judicial Council approved one-year June 1,19&l 
experimental coverage. Approval of 
the judge is required. Consent of 
the defendants is needed. A 
separate evaluation of the 
experiment will be conducted. [It is 
significant to note that California . 
modified its rule to require the 

I* 

defendant’s consent after this 
Court noted probable jurisdiction 
in this case.] 

/ 

3. Idaho Supreme Court authorized seven- Dec. 4.1978 .I 

mo,nth experiment in coverage of . i 
its proceedings has been extended 
for en indefinite period in Boise, i 
Rules now permit one-year 
experimental coverage in locations 
outside of Boise. 

4. Iowa Supreme Court approved one-year Jan. I, 1986 
experimental coverage of trial and 

. . . 

appellate proceedings et the 
discretion of the judge. No consent 
is required. 

5. Louisiana Supreme Court authorized a one-year Feb. 23, 1978 
pilot program in Division B of the 
Ninth Judicial District Court. The 
experiment was extended. Consent 
is required, 



B. STATES THAT PERMIT COVERAGE ON 
EXPERIMENTAL BASIS (continued) 

6. hlass. Supreme Judicial Court allowed one- Aprii I,1980 
year experimental program in 
appellate and trial courts. Consent 
is not required. 

‘7. Minnesota.Supreme Court authorized Jan.27.1978 

8. Montana 

9. Nevada 

10. New 
Ivlexico 

11. New 
Jersey 

12. North 
Dakota 

13. Ohio 

experimental coverage in the 
Supreme Court. Test period not 
specified. 

Supreme Court suspended the ban for April 1,1978 
a two-year experimental period, 
Consent was not required. Survey is 
being conducted IO evaluate the 
experiment. 

Supreme Court authorized one-year Apri!?, 1980 
coverage on an experimental basis. 
Consent of the parties is not 
required. 

Supreme Court approved televising of 
appellate and trial court 
proceedings. Rules and guidelines 
are to be finalized. Effective date has 
not been determined. 

Supreme Court approved experimental May 1,197s 
coverage for one-year or until at 
least six trial-court cases have been 
covered. No consent required. 

Supreme Court authorized one-year Feb. 1,197s 
experimental coverage of its 

proceedings. The experiment has 
been extended to July I, 1980. 

Supreme Court authorized one-year June 1,197s 
experimental coverage of trial and 
appellate proceedings. Consent not 
required. 

AB-8 

14. Oklahoma Supreme Court authorized one-year Jan. I,1979 
experiment has been extended for 
another year. If prior objection is 
expressed, telecast or photographs 
not allowed. 

15. Pennsyl- Supreme Court authorized one-year Oct. 1,1979 
vania experimental program to allow 

coverage of non-jury civil trial 
proceedings, if the trial judge 
permits. Consent is not required. If a 
party or witness expresses prior 
objection judge can disallow 
coverage. 

16. West Supreme Court approved a six-month Jan. 22, 1979 
Virginia experiment in Mononhagela Counly 

** 

Circuit Court (Morgantown). 
Consent was not required. Report of 
the experiment is expected. 

C. STATES ACTIVELY CONSIDERING ALLOWING 
COVERAGE 

Arkansas, Connecticut, Michigan, Mississippi, Nebraska, 
New York, Rhode Islnnd, Utah, and Vermont. 

D. Legislative Developments in the States 

1. Louisiana: Revised Section 4164 of Title 13 of the Louisiana 
Revised Statutes, in part, reads “no proceeding in uny court 
within this state shall be televised or recorded by television 
equipment.” Recording of proceedings is allowed in “accur- 
dance with the terms of a motion and stipulation agreed to by 
all parties to the proceeding and approved by the judge hearing 
the matter.” 

2. Maine: Recently passed statute requires that all pretrial 
criminal proceedings be open to the general public unless the 
court finds a substantial reason to disallow. (15 MRSA Section 
457). 

AR-9 
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THE FLORIDA BAR 

Legal Affairs 

Tallahassee, Florida 32304 
Telephone (904) 222-5286 

February 6,1976 

Honorable B.K. Roberts 
Chief Justice, Supreme Court 

of Florida 
Supreme Court Building 
Tallahassee, Florida 32304 

Re: Petition of Post-Newsweek 
Stations, Floridn, Inc. 
For Change in Code of 
Judicial Conduct. 

Dear Justice Roberts: 

I write this to you as the Court’s senior Justice. As such, 
you have been designated Conferee in charge of the Post- 
Newsweek Petition. The purpose of this letter is to suggest an 
approach to this matter that, if adopted, will allow the Court 
to have the benefit of objective scient.ific analysis unclouded 
by the advocacy of any of the proponents or opponents of 
cameras in the courtroom. 

Drawing by Levin; @ 1979 
c The N$w Yorker Magazine, Inc. 

. 

. . b 

c 

The Bar’s basic objections are unchanged. However, as 
the Court has allowed two exemptions to be made to Canon 
3A(7), we feel duty-bound to assist the ‘Court in the 
experiment. Toward this end I propose that qualified 
research scientists from the Florida State University School 
of Social Science be authorized to conduct research and 
measuring tes$s before, during and after the trials. These 

. 
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. . 

If the Conference Committee, Judge Willis or counsel of 
the case feel this should be put in the form of a formal 
motion, that will be done. I use the device of this letter only to 
avoid formalities and because time will be n factor in setting 
up the project if approved. 

Thank you for your consideration. 

Respectfully, 

/s/ RICHARD C. McFARLAIN 
Richard C. McFarlain 

RCM:jg 

cc: Justice Alan C. Sunberg 

NOTE: Please see attached list of recipients of carbon copy. 

(List of recipients of copy of letter omitted) 

UNIVERSITY OF MIAMI 
CORAL GABLES, FLORIDA 33124 

SCHOOL OF EDUCATION 
P.O. BOX 248065 

May 27; 1979 

Mr. Joel Hirschhorn 
Hirschhorn & Freeman 
742 N.W. 12th Avenue 
Miami, Fla. 33136 

Dear Mr. Hirschhorn: 

Thank you for your letter of May 21 regarding your 
temporary postponement of your suit against cameras in the 

Jw. 13 
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tests would, of course, be subject to Judge Willis’ overall 
control. 

When the results of the tests are in, the Court can have 
the advantage of scientifically measured responses from all 
participnnts. This will be particularly valuable in the Court’s 
determination. on the importance of the stress factor, 
embarrassment if any, anxiety, “hnm actor” tendencies and 
other factors not well measured by the profession nor the 
industry. 

In the hope that you will look with favor upon this 
attempt to come up with measurable scientific data, I have 
contacted Dr. Kent Miller and Dr. Jack Brigham. Dr. Miller 
is with the Institute of Social Research and Dr. Brigham with 
the Department of Psychology at FSU. They think well of the 
project and are willing to work on this experiment as 
established by the Court. They have access to the full 
University’s facilities including help from qualified graduate 
students. They feel, and I agree, that to do a competent job 
they would need the Court’s blessing. 

Specifically: 1) they need to clear in advance, procedures 
to maximize their ability to obtain an unbiased and objective 
evaluation of the effects of cameras and electronic equipment 
on the proceedings and, 2) they will need assistance in the 
research design wherein all the parties involved in direct 
observation of the proceedings are involved and access to the 
records and tapes from the proceedings. 

If this research is permitted by the Court, it may go far in 
getting us measurable proof of what counsel only speculate 
upon in their advocacy. The Court, of course, would not be 
bound by their findings. No matter how interesting they may 
prove to be, such a small sampling could not be considered 
scientific proof of any final proposition, but it would be 
enlightening, have weight and give this project the scholarly 
approach of disciplines outside of the legal system. 

l 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT IN 

AND FOR DADE COUNTY, FLORIDA 

NO. 77-25123A 

THE STATE OF FLORIDA, 
Plaintiff, 

-US- 

RONNEY A. ZAMORA, 
Defendant. 

EXCERPT OF PROCEEDING, OCTOBER4,1977 

+ * * .* + 

THE COURT: You may be seated. Ladies and 
gentlemen, at this time, we’re going to recess for the day. I’m 
not going to hold you back there any longer. 

Let me say that I have received the request of the jury 
that they be allowed to watch themselves on television with 
the sound turned off, just to see what you look like. 

courtroom. Enclosed is a bill for $665.70 to cover services and 
expenses in the analysis of the OSCA and the UCF research 
reports. 

I made a thorough review of every aspect of the two 
studies and found a sufficient number of departures from 
minimal research requirements to suggest the need for 
considerable caution in the interpretation of their results. On 
the other hand, the UCF study - which is the better of the 
two, although certainly not free from “bugs” - does lend 
support to your position in “challenging the 
advisability. . . .” of using cameras in the courtroom. The 
data of the OSCA study, although not synthesized into a 
formal conclusion, would probably also support your 
position. I would be glad to go over my analysis with you at 
your convenience. 

I enjoyed working on the project. It took me out of the 
usual “behavioral” research format. Although I have taught 
(statistics to) graduate students in criminal justice, this was 
my first look at what is obviously a most significant problem 
in the nation’s justice system. I look forward to continuing 
with the project when you resume operations. 

Cordially, 

/s/George J. Mouly 
George J. Mouly. 

I can’t permit that during the course of the trial, but I 
will arrange for it after the trial. You will all get to see 
yourselves on television. 

With that assurance from the Court, have a pleasant 
evening. Court will reconvene at 10:00 a.m. Court stand8 in 
recess. 

l 
l 
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WHR INVESTIGATIONS, INC. 
1600 N.W. North River Drive l Suite 100 
Miami, Florida 33125 l (305) 324-6982 

William H. Riley Mailing Address: 
P.O. Box 160868 

WHR 180.296 Miami, Florida 33116 

April 29, 1980 

Mr. Joel Hirschhorn 
742 Northwest 12 Avenue 
Miami, Florida 

Dear Joel: 

On April 24, 1980, at your request, at the conclusion of 
the trial for the clay in the State of Florida vs. Johnny L. 
Jones being heard before Judge Thomas Scott I took an 
incident-light meter reading. I 

The reading was taken from inside the jury box prior to 
the lights being turned off in the Courtroom. 

The light reading at this time was 730 foot candles. 

A reading was then taken from inside the jury box inside 
of Judge Gordon’s Courtroom. The lights were on in the 
courtroom. The light reading was 260 foot candles. 

This is an approximate ratio of 2 to 1 of more foot candle 
brightness. 

An incident light meter measures the light incident upon 
a subject. Incident light meters are the preferred choice 

. among commercial photographers and motion picture 
* cameramen for measuring light. 

‘, a 
; 

AII. IB 
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b 

Lastly, I would note that a foot candle is a unit of 
illumination equivalent to that produced by a standard 
candle at a distance of one foot. 

Sincerely, 

/s/ BILL 
William H. Riley 

IN THE CIRCUIT COURT OFTHE 
ELEVENTH JUDICIAL CIRCUIT IN AND 

FOR DADE COUNTY, FLORIDA 

NO. 80-30393 

EXCERPT 
April 21, 1980 

STATE OF FLORIDA, 
Plain tiff, 

-VS- 

JOHNNY L. JONES, 
Defendant. 

+ * t * * 

[Assistant State Attorney] DEPOSGAY: This is also 
being televised, and this is also going into the news mcdin, 
nnd I have repeatedly and did ask your Honor lnst time to 
order the television not to make comment on the strength or 
weakness of witnesses’ testimony. 

. . 

[DeFense Attorney] McGUIRK: I don’t want my 
arguments publicized, your Honor, that I hove pending 

. . 

c -. 2 . . c -’ . 



, 

before the Court. Would your Honor - frankiy, I think Mr. 
Del’ozgay’s objection.is well taken, and one of our Motions 
addresses that precise issue. 

. . . We would ask leave, of course in the event your 
Honor decides to proceed with the trial of this case today - 
we would ~slr leave of Court to have a photographer for the 
defense come into the courtroom and take pictures in this 
courtroom and in the hallway outside for the purpose of 
demonstrnting in the Record the nature of the - well, for 
example, there are specia! lights, lighting, and spotlights. 
There are cameras in the courtroom. I noticed during a 
Hearing this past week there was a still photographer who 
was taking pictures in the courtroom and we simply ask leave 
of Court to take pictures so we may have a photographic 
record of the atompshere [sic] in the courtroom and in the 
hallway outside. 

[Assistant State Attorney] RICHEY: Judge, we would 
ask that when the jury does come in that these lights could be 
turned down so they’re not right in their eyes, if the lights 
could be dimmed during the voir dire, perhaps not during the 
trial -if that is acceptable to the Court. 

* * * + * 

[Assistant State Attorney] LOWEY: . . . we do think 
the lights could be dimmed. They are shining in our eyes, 
which is disconcerting us. I don’t know what the jury 
situation would be. It is directed at our table and not the jury 
box. 

* + * * * 
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1. ’ 
QUESTION PRESENTED 

Whether Experimental (now permanent) Canon 3A(7) of 
the Code of Judicial Conduct of the State of Florida is violative 
of a defendant’s rights to a fair and impartial trial, and to due 
process of law under the Sixth and Fourteenth Amendments to 
the Constitution of the United States as written or when 
applied to permit electronic and still photographic media 
coverage of a trial in progress over a defendant’s objection. 

. 
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ARGUMENT 

I. 

THE SIXTH AMENDMENT GUARANTEES 
THE ACCUSED THE RIGHT TO A PUBLIC 
TRIAL. 

Neither the Appellee nor any of the many Amici directly 
addressed this issue, relying instead on oblique references to, 
and incorrect ‘interpretations of, the various opinions of the 
Court in Richmond Newspapers, Inc. v. Virginia, - U.S. 
--t 100 S.Ct. 2814 (l%O), for the proposition that the Sixth 
Amendment guarantee of the right to a public trial belongs to 
the media and the public in general. In fact, Mr. Chief 
Justice Burger made it clear that “. . . throughout its 
evolution, the trial has been open to all who cared to 
observe.” Id., at 2821 [emphasis added]; and, that Richmond 
Newspapers, Inc., supra, presented for the first time the 
question of whether closure of a trial is proper where there is 
no demonstration of the need to close the courtroom in order 
*. . . . to protect the defendant’s superior right to a fair trial.” 
Id., at 2821 [emphasis added]. Mr. Justice Stevens’ 
concurring opinion in Richmond Newspapers, Inc. arrived at 
the same conclusion: “. . . the Framers quite properly 
identified the party who has the greatest interest in the right 
to a public trial.” Id., 100 S.Ct. at 2831, n. 2. 

In short, the Court’s decision in Richmond Newspapers, 
I~C. did not, in any way, depreciate the quality and integrity of 
the Sixth Amendment’s guarantee of a public trial for the 
benefit of the accused. 

II. I 

THE hlEDIA’S RIGHT TO ACCESS TO THE 
COURTROOM IS NO GREATER THAN THE 
PUBLIC’S RIGHT, IN GENERAL. 

hll Amici and the State of Florida argue that: 
, a 

6 

1. Richmond Newspapers, Inc., supra, has created a 
right of access to the courtroom which is superior to that of 
the public in general; 

2. Appellants seek to “close” the courtroom to the 
public (and media) in general; and 

3. The media is the great “surrogate” for all persons 
and all purposes. 

None of the above contentions is valid. 

As previously indicated, Richmond Newspapers, Inc., 
supra, dealt with the arbitrary, seetningly inexplicable 
closure of the Courtroom, to the press and public alike, on the 
defendant’s unopposed motion for same. Rictimond 
Newspapers, Inc., supra, makes it clear that before u judge 
may bar the press and public from the Courtroom, there must 
be some demonstration of the need to protect the accused’s 
“ . * . superior right to a fair trial, or that sotne other 
overriding consideration requires closure.” Id., at 2821. Sub 
judice Appellants do not seek closure. The Amici hriefs all 
argue that Appellants ,seek to bar the press in general. 
Nowhere in Appellants’ Brief is that contention made, much 
less even suggested. It is almost as if Amici have not even 
read Appellants’ Brief. 

Messrs. Justices White and Stevens joined in the Chief 
.Justice’s opinion in Richmond Newspapers, Inc., supra, 
which conclucled that the First Amendment prohibited the 
government Trotn summarily closing the courtroom doors to 
the press. Appellants did not seek to bar either the public or 
the press. All Appellants objected to was the presence of the 
television cameras and the still photographer. Hud the local 
newspapers attempted to set up a copy desk or printing press 
in the courtroom, Appellants would have, likewise, objected. 
Unlike Richmond Newspapers, Inc., supra, no effort wns 
made to bar news reporters from the courtroom. News 

~_ i __~ -... - -_.* c_- ---_ ..-~.-.-_ -.--I ll--_-l_-..-__-- --.-. :-.--._ .--- 
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reporters for television, radio and newspapers were all 
we!corne to attend the trial. Appellce and “surrogates” have 
done a disservice to this Court by suggesting anything to the 
contrary. 

Appellants agree, “[albaent an overriding interest 
articulated in findings, the trial of a criminal case must be 
open to the public.” Richmond Newspapers, Inc., supra, 100 
S.Ct. at 2830 (Burger, C.J.) [emphasis added and footnote 
omitted]. This is not to say, however, that the First 
Amendment iights of the public and the press are absolute. 
As pointed out by Mr. Chief Justice Burger (Id., ‘at 2830, n. 
IS), Mr. Justice Brennan (concurring, with whom Mr. Justice 
hlarshall joined) (Id., at 2832, n. 2) and Mr. Justice Stewart 
(concurring) (Id., at 2840), this right of access is not without 
limit; it is not absolute. 

Not content with reading, interpreting and arguing 
Richmond Newspapers, Inc. beyond recognition, the media 
.qmici have the audacity to suggest that they are the ever- 
powerful, omnipresent force which protects the public. It is aa 
if the Constitution of the United States and this Court did 
not exist. The media’s claim as “surrogate” for the public is 
bottomed on three sentences from Mr. Chief Justice Burger’s 
opinion in Richmond Newspapers, Inc., supra. * 

These self-appointed “surrogates”, however, serve their 
own special interests. Who “appointed” the media to act for 
the public? The media! While a free press may be the 
hackbone of our system of justice, the Defendant’s right to a 

~“lns~cati of acquiring information about trials by firsthand observation 
or word of mouth from those who attended, people now acquire it chielly 
through tI;e print and electronic medin. In a sense, this validates the media 
claim of functioning as surrogates for the public. While media 
representatives enjoy the same right of access as the public, they often are 
provided special seating and priority of entry so that they may report what 
people in attendance have seen nnd heard.” (Burger, C-J.1 (100 S.Ct. it 
“ti%) . 

. 
4 

4 

4 
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fair trial is its life’s bfood. Presumably the press could 
accurately report on what occurred on a particular day and in 
a particular courtroom without a single television camera 
ever poking its tunnel-vision eye into the courtroom. Hut, 
how does a wrongfully convicted defendant recover the loss of 
his freedom? 

The “surrogates” make mighty claims and extravagant 
statements about all the wonderful things television has 
done, and can do, for the public. It is not necessary to present 
a “laundry list” of television’s commercial and educational 
accomplishments. It suffices to say, promoting a fair and 
impartial trial for the accused is not one of those 
accomplishments. ” . . . [T]he news media’s penchant for I 
extensively covering sensational trials”2 is well documented. 
Consider, for example, Galley u. Callaway, 519 F.2d 184 (5th 
Cir. 1975); Sheppard IA Maxwell, 384 U.S. 333 (19tiG), und 
E&es u. ‘Texas, 381 U.S. 532 (1965).3 With “surrogates” like 
that, who needs enemies? 

Stung by Gannett Co., Inc. o. De Pasquale, U.S. 
, 99 S.Ct. 2898 (1979), and its progeny, every time the 

. 

media is barred from a pretrial hearing by a conscientious 
judge attempting to protect a defendant’s rights to a fair trial 
and due process of law, the media uses its power to viilify nnd 
condemn those sworn to uphold the Constitution. In Florida, 
(as in every state which elects its judges), n harrnge of ” . , . 
editorial denunciation [is] visited upon every trial judge who 
bars the Medin from his courtroom”, The Miami Herald Pub. 
Co. v. Hon. Royce R. Lewis, 383 So.Pd 236, 244 (Fla. 4th DCA 
1980) (Lett.s, C.J., On Petition for Rehearing), regardless of 
the reason and irrespective of the need to protect n litign’nt’s” 
rights. 

Wnited Sfntcs u. Williamr, 568 P.2d 464,467 (5th Cir. l’J78). 
IIt is significant to note that ench opinion in llichmond Nwspupt~rr. 

hr.. whirh nwle rekrcnce to ~~fcs, supm., clitl x0 in a11 clpprtrvitll: t~~w~mr. 
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The “surrogates” perceive Richmond Newspapers, Inc., 
supra, as the talisman for all that is “wrong” with our system 
of justice. “Access is now unlimited,” they claim. They 
contend that the commitment to government in the 
“sunshine” requires unlimited access, and authorizes the 
televising of criminal trials regardless of the impact on the 
accused’s right to n fair and impartial trial. Not satisfied with 
access rights equnl to that of the public in general, the 
“surrogates” continue to lobby judges to “open up” the 
Courtrooms t6 their equipment, 

Recently, attorney Alan B. Morrison questioned the 
wisdom of this Court’s continued ban on television cameras 
in the courtroom and suggested that because, ” . , . the 
[Supreme] Court sits for fewer than 40 days a term. . . [and] 
there are only 200 seats for the general public . . .,‘I access 
could and should be increased by “a simple solution . . . 
televising the proceedings.” “Televising Supreme Court 
Actions”, New York Times, Sept. 29, 1980, $A at 19.’ Give 
the “surrogates” an inch, and they’ll “take a mile.” 

III. 

THE MERE PRESENCE OF TELEVISION 
AND STILL PHOTOGRAPHIC CAMERAS 
DURING A CRIMINAL TRIAL IS 
INHERENTLY PREJUDICIAL AND 
DETRACTS FROM ITS BASIC PURPOSE, 
THUS DENYING THE DEFENDANT HIS 
RIGHT TO A FAIR AND IMPARTIAL TRIAL. - 

The Appellee and all Amici, except the Conference of 
Chief Justices, (hereinafter referred to as “CCJ”), baldly 

‘II is interesting lo observe that despite the claims ofhppcllee and Amici 
that televising trials and judicial proceedings generally are not 
“disruptive”, and further, that modern television cameras are unobtrusive, 
neither Appellee nor the many media Amici have filed o motion with this 
court to televise theoral arguments in this case (See, pope 9, in/r& 

. 
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assert that Appellants received a fair trial or thnt televised 
criminal trials do not operate to deny the accused his right to 
a fair trial.” No evidence, no testimony, and no sociological or 
psychological studies are offered in support of their position.6 
No effort is made to refute or rebut the Appellants’ socio- 
psychol,ogical studies. The only response offered by Appellee 
is that Appellants failed to demonstrate thetequisite level of 
pervasive pretrial publicity 90 as to be entitled to relief in this 
Court. 

Appellee and Amici have missed the point. This is not a 
publicity case. This case involves the narrow but 
Constitutionally significant question of the effect of 
electronic and still media’s presence on the Defendant’s 
Sixth Amendment right when the Defendant object? to in- 
court coverage of his case, regardless of pretrial publicity. 

A. Esfes v. Texas, 381 v.S, 532 (1965) Revisited. 

All opposing briefs which addressed this issue concluded 
that Estes, supra, was not a mandate to bar television 
cameras from the courtroom. Yet, all Amici and the Appellee 
overlooked the fact that this Court, in several opinions in 
Richmond Newspapers, Inc., cited Estes rnther than recedihg 
from it. Appellee claims, in its Brief at 39, that Appellants 
“ . . . made absolutely no effort, as is their duty, to seek less 
stringent remedial measures than exclusion of the camera 
and sequestration of the jury.” Appellants have no such duty 
under either Federal or State Constitutional or Statutory ----_.- 

‘See, e.g.: Appellee’s Br. at 26-56; States’ Attorneys’ General’s Hr. at Xl, 
(hereafter “SAG”); Columbia Brondcasting System, Jnc.‘s Hr. nt 11-21, 
(hereafkr, “CHS”); Florida News Interests Br. at I&Y&I, (hereafter “FNI”); 
Community Tclcvision Foundation of South Florida, k’s lk. at %j-27, 
(hrrenficr “I’IW’); Jt&o’J’eleviaion News J)irccrorrA~nnrLtion’s Ilr. nt 16. 
20, (hereafter”JII’NJ>A”). 

The words “evidence”, “testimony”, and “studies” ore used in a)1 
opposing hriek, but en will be shown in/ax, Appellee and Amici are “blowing 
in the wind”. 

c -. . 
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law. The presiding trial judge has that responsibility. The 
Court, not the defendant, controls the conduct of the trial. 
Appellee ;dlegcs in its Brief at 54 that I‘. . . defendants have 
erroneously sought an absolute right to exclude the public 
through its ‘surrogate’ the electronic media without any 
Record showing that alternatives were inadequate.” 
Appellants are perplexed. It is clear that Appellee did not 
read the brief that Appellants submitted to this Court. 
Nowhere, in the trial proceedings below, did the Appellants 
seek to exclude the public. 

Estes, supra, is, and remains, Appellants contend, a 
manci:tte for the proposition that when a defendant objects to 
the presence of electronic media, the equipment ought to be 
excluded. Appellee’s Brief at 28, n. 13, is grossly inaccurate. 
.Objections were raised (and overruled) to the presence of 
television cameras in Diggs,’ and the other cases cited there. 
Even the Attorneys General of the sixteen States which 
joined in the Amicus Brief filed by Wisconsin Attorney 
General Bronson C. LaFollette, conceded that ‘a trial 
tekvised with the defendant’s consent raises different fair 
trial questions than one televised without the defendant’s 
consent. ” (SAG Br. at 8, n. 1). 

Several Amici argue that present technology has 
improved, and that the state of television is such that the day 
envisioned by hlr. Justice Harlan in Estes u. Texas, supra, 
X31 U.S. at 595-596, and by Mr. Justice Stewart, 381 U.S. at 
ti0.1, has arrived. While Appellants have conceded that 
physical disruption is not the issue sub judice, the fact of the 
matter is, human nature has not changed since 1965. 

The “technological improvements” argument as a basis 
for televising criminal trials is interesting for an additional 
reason. Despite the extravagant claims of Appellee (Hr. at 85- 
86), RTNDA (Br. at 7), CBS (Br. at 24) and SAG (Br. at 14- 
18), that the new television cameras I‘. . . weigh only 18 to 20 
pounds, and are about one-seventh the size of the old studio 
camera” [used in Estes] (CBS Br. at 24), no Amicus had the 
temerity to file a motion in this Court to demonstrote (during 
oral argument) these catneras and the “state of the art.” 
Certainly this Courtroom could unobtrusively accommodate 
a camera which occupies but two square feet of floor space, 
Id., at 24. 

B. Television is Different and Cnuses Witnesses nnd 
Jurors to Act, and React, Differently 

In response to Appellant’s socio-psychological studies, 
Appellee refers to articles which appeared in the American 
Bar Association Journal. (Appellee’s Br. at 98-99). Appellee 
also relies on a short synopsis of a paper prepnred by Kermit 
NettebergR in partial fulfillment of a doctoral degree nt the 
University of Minnesota. The “resenrch” was funded in part 
by the National Association of Broadcasters,9 which is one of 
the Amicus on the RTNDA brief filed herein. 

An analysis of the study itself, rather than the author’s 
synopsis, indicates its lack of reliability as “evidence” for this 
Court. The author states unequivocally that “research hns 
not shown a significant adverse impact of television on 
courtroom participants.” Id.; at 469 [emphasis added, 
footnote omitted]. The basis for that stntement is a series ol 
articles written by medin people and lnwycrs. The article 
itself is replete with non sequiturs flnd serious cleficiencics in 
terms of “research” and “fact-finding” as those concepts are 

Riggs is the so-called “McDuffie” case which is referred to in 
Appellnnt’s Br. at 51, n.28; Appellee’a Hr. at 102-104, and FNI’s Dr. at 21. 
22. *Liedie is no doubt proud of its role in the nftermath of the televising of 
selected portions of the Diggs trial, and the seemingly inexplicable verdict. 
(See, pages 18-19, in/ra). I 

“hlr. Ncttebcrg is currently an Assistant Prokssor of Journnlinm at 
Andrews University, Uerrien Springs, hlichigan. 

%icc, Netteberg, /Ioes Hesenrch Support the O&es Ron on Cameras in 
the Coutfroom?, &3 Judicature467 (Mny 1980). 
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generaily understood in the legal (and academic) world. 
Sweeping generalities and incredible conclusions are reported 
as “fact“ and adopted by the Appellee as “proof”, Appellee 
overlooked the author’s observations that the Florida study”’ 
(OSCA) “. . . suffered from several methodological flaws, 
including extreme simplicity in instrumentation and the rush 
which the Florida Court’s deadline imposed upon the 
researchers.” Id., at 472. Interestingly, to Mr. Netteberg, the 
fact that 80% of the Wisconsin judges and 77% of the Florida 
judges “, . . thought there was no incompatibility between 
television and fair trials,” Id., did not rise to the level of a 
constitutionally significant number of negative responses 
(i.e., 2O%and 23% respectively).‘* 

Perhaps, however, the most incrediblk aspect of 
Appellee’s reliance on the Netteberg article is Attorney 
General Jim Smith’s failure to comprehend that the author 
concluded, “[wlhile these surveys are more generalizable 
than case studies, they still cannot be used us evidence to 
draw casual [sic] conclusions.“Zd. [emphasis added]. 

The Amici dismiss the issue of witness and juror impact 
with the argument that because the majority favors, or does 
not object to, televising, it is Constitutionally acceptable, 
That contention begs the question. The Florida News 
Interests Brief, authored by Talbot D’Alemberte (who is the 
architect of the televised criminal trial rule and lead counsel 
for Post-Newsweek Stations of Florida, Inc.) challenges 
Appellants to answer the question, “What difference in 
impact {on witnesses and jurors], for instance [is there] 
between sketch artists and cameras?” (FNI Br. at 
27)(footnote omitted). There is a significant difference. At 

‘Pl’he Florida study is analyzed in great detail in Appellants initial 
Briefat Point IV-C. 

‘lhlr. Nettcberg even apologized for the fact that only lfi of the 
Wisconsin trial judges rcspondcd to the questionnaires. 

10 

I 
. 

least, the Fifth Circuit Court of Appeals has so held in United 
8 States u. Columbia Broadcasting Systems, Inc., 497 F.2d 102, I 

105 (5th Cir, 1974). There, the Court stated, “[w]e are not 
persuaded, however, that the impact of being sketched for 
later publicatiori can be equated with the uniquely : 
prejudicial’ impact of telecasting. ” [emphasis added 1. Lead 
counsel in Columbia Broadcasting Systems, Inc., supra, was 
Talbot D’Alemberte. 

The issue is not whose interpretation of the statistics 
should prevail. The States’ Attorneys General’s Brief at 18-38 
discusses the results of the Wisconsin experience with 
distraction and/or disruption of jurors, witnesses and judges. 
Having examined, very carefully, the underlying Wisconsin 
Report, 12 certain observations are in order: 

1. The Wisconsin Report suffers from the same 
congenital defects and inadequacies that have been 
attributed to the Florida OSCA survey. 

2. Apparently no attorneys specializing in criminal law 
were on the Wisconsin Committee,13 but there were press and 
media representatives. 

3. Attorney General LaFollette’s repeated assertion that 
“the experiment was successful” is purely subjective.: - . . 

ITA copy has been lodged with the Clerk of this Court by Amicus. The 
full title of the document is “Report of the Supreme C’ottrt Committee 10 
Monitor and Evaluate the Use of Audio and Visual Fquipmcnt in the 
Courtroom”, (April 1, 1979). 

“l‘his is perhaps an approprinte place to rrspmd tn the FNI Hr. at 5, 
n.4. The undersigned did not participate, per SC. in the Florida Rule 
making procedure. The Plarida Rule developed despite resislancc t’rbm al1 
organized Itar group. The undersigned, as counnel hr Appellon~s, c~pposc~d 
the rule, and was never offered an opportunity to”suggest” dillerent rules. 
The only suggestinn that the undersigned counsel would hnvc mnde w.~!s 
“exclude cameras when the defendant nhjects”. Thnt position WRS made 
clear in nppcllatc litigation in Florida. 
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Similarly, the casual use of the word “evidence” in his brief 
ought to be offensive to the trial bar. 

4. The statement that “[tlelevised trials should not be 
banned at this early juncture when relatively few people have 

. actually participated in one ” ‘4 offered as a justification for , 
continued violation of basic Constitutional rights, is reductio 
ad absurdum. 

5. According to General LaFollette, community 
pressures on jurors are the same whether the trial is televised 
or not.*” Again, that is not accurate. Television news gives 
very limited, highlighted (therefore often unbalanced) news 
reporting. This format makes television news little more than 
a “headiine” service. How is the viewing audience expected 
to understand a jury’s apparent inconsistent verdict when 
only the sensational parts of the trial are shown? See also, 
pages 18-19, infra. 

6. The States’ Attorneys General’s Brief concludes that 
based on the Wisconsin study, trial participants were “not 
significantly distracted”.16 This is not accurate.17 An 
examination of the Wisconsin Report establishes the 
contrary.18 One Wisconsin Judge was quick to point out that 
televising trials made him “, . . more selective in [the] 
choice of neckties each morning , . .” (Wisconsin Report at 
24). Perhaps the litigants would have fared better if the 
Judge had spent that extra time reviewing the trial briefs! 

“SAC brief at 14. 
Vd.. at 22. 
Vd.. at 23-35. 
“See, Regan and Cheng, Distraction and Attitude Change: 

.J Resblution, 9 Journal of Experimentnl Social Psychology 138 

While lawyers may debate the issue of witness 
distraction ad infinitum, at least one Court-appointed 
psychiatrist, called upon to testify in a Wisconsin criminal 
case, had some rather telling observations which support 
Appellants’ contention. Dr. John Mulvaney’s responses to 
pertinent questions were as follows: 

To what extent, if any, did (a) television cameras, 
(b) radio equipment, and (c) still cameras distract 
you in giving your testimony? 

Oh, I suppose to some degree. I felt it was not 
just me. It had an effect on the entire proceeding. 
I had a negative feeling. The proceeding is more 
important than the publicity. Newspaper and TV 

: people had a detrimental effect; and not just in ” 
the courtoom [sic]. I was not in favor of it. I didn’t ’ 
think people should be on exhibit. It’s enough of a 
circus without making it public. 

+ + l * l 

, 

If you had a choice, would you have preferred to 
t.estify with or without (a) television cameras, (b) 
radio equipment, and (c) still cameras in the 
courtroom? 

Without. I feel my [appearance] was an obligation 
to the psychiatric community and I was not 
interested in demonstrating for publicity. TV 
makes it a public exhibition. 

What effect, if any, did (a) television cameras, (1)) 
radio equipment, and (c) still camerns hnve on the 
fairness of the trial? 

You would have to ask the jury. I don’t know what 
affect [sic] it had on the questions that were asked 
me; ask the prosecutor nnd the defense attorney. 

. 

(1973). 
InPertinent excerpts from the Wisconsin Repa are found 

in the Appendix to the Reply Brief (AlW at 3-10. 
Over-all what is your general evaluation of the use in 
the courtroom of (a) television cameras, (b) radio 

. 
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equipment, and (c)still cameras? 
It. doesn’t have to be there. The court doesn’t have 
to justify to the public that it is doing right; it 
doesn’t have to apologize to the public. I don’t 
think putting witnesses with instability will make 
them more stable. It may be a disservice. When a 
witness has a problem with stability, it won’t make 
him more comfortable. 

\Visconsin Report, Appendix I, p.19. 

Finally, the States’ Attorneys General’s Brief, in 
attempting to establish that televising criminal trials 

bromotes witness recollection and thus improves witness 
testimony, relies on what it labels ‘I. . . a scientific study 
simulating courtroom conditions . . .” (SAG Br. at 29). The 
phrase, “simulating courtroom conditions”, conjures up the 
presence of a Judge, (wearing a black robe), with opposing 
counsel, bailiffs and other courtroom personnel in 
attendance, and thnt the witnesses were made aware that 
their “testimony” was under oath, subject to the penalties of 
perjury. This study was not even close in its effort to 
“simulate” a courtroom setting, nor was it “scientific”. 

The studyis was conducted by a journalism professor at 
the University of Wisconsin who employed thirty-six 
volunteer students (hardly your “average” witnesses). The 
students were seateci in the center of a large roomZU and 
shown a two minute film describing a German post office in 
West Berlin. After viewing the film, each studknt was asked 
questions about what he or she had seen. The students were 
divided into three groups. One-third knew they were being 
televised and could see the camera; one-third knew they were 

‘YHoyt, Courtroom Coverage: The Effects of Being Televised, 21 
Journal of Brondcasting, 487 (1977). 

‘“As opposed to beingseated in the”witness’stand’ “. 

I. 
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being televised but could not see the cameras. The third 
group was not subjected to any camera whatsoever. 

Before being asked to view the film in question, the 
students were told the study was an attempt to assess the 
effectiveness of different types of media presentations. The 
first two groups were also told, in advance, of the presence of 
the camera. Thus, groups one and two lrnsw they were being 
televised while they were observing an event. Hence, the 
conclusion that witnesses who know they are being televised 
while they are observing something recollect facts better, is 
not surprising. Obviously groups one and two made a 
conscious effort to remember what they were being shown so 
they could recollect it better. In real life, most witnesses 
“happen” on the scene, and then weeks, months, or even y&s 
later are called upon to recollect events, fncts, faces, etc. 
Unless a potential witness knows today that he is a witness to 
something, and knows that his present conduct is being 
recorded, and further, he is told he is going to be “tested” on it 
in the future, the study is megningless. In short, the study 
hardly simulated courtroom conditions, much less real life! 
Reliance by Appellee and Amici on the Hoyt study is 
preposterous. 

C. Continued Television Coverage of Trials is 
Likely to Erode the “. . . fundamental 
conception of what a trial should be.” l%tesres, supra, 
381 U.S. at 580 (Mr. Chief Justice Warren 
Concurring) 

The purpose of a criminal trial is to see that justice is 
done. ,Justice for the victim, society, the system and the 
accused. Television interferes with thnt purpose. “[Tjhe 
courts are playing with social dynamite. Television chonKcs 
everything it touches, and there is no guarantee that the courts 
are any more immune than the Nat.ional Football League.” 
Reeves, “Courtrooms: How Public”, The Post [West Pnlm 
Beach, Fioridaj, May 28,1980, $A, at 19. 
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The erosion, or survival, of the jury system in criminal 
cases, at least, may well depend on the treatment it receives 
at the hands of the press. Appellants are not unlike David, 
standing on the Coastal Plain of the Promised Land.” No less 
than thirty-one special interest media groups have joined 
forces, all proclaiming a right superior to that of the syst,em’s 
life’s blood. Without citing any real “evidence”,21 these 
special interest groups may well prevail, may well dictate 
which constitutional guarantee is superior, unles$ this Court 
“draws the line” as a matter of public policy, so that we 
return to the fundamental purpose of a trial, i.e., the search 
for the truth so that justice may be done. 

Witnesses called to Court are often reluctant to testify. 
M’itnesses are not anxious to have their pictures taken and/or 
their faces broadcast. Amici contend that televising trials will 
promote higher standards of justice; witnesses are likely to 
come forward - offer to testify - right in the middle of a 
trial (PBS Br. at 21). “[PIerjury and other misconduct will be 
deterred.” Id. The author of that sentence, as brilliant and 
highly respected a lawyer as he may be, simply does not 
understand the criminal trial system.23 

Most people are not happy about being in Court, much 

“1 Samuel 17:4. 

:‘ In 1763, Mr. Justice Llleckstone defined evidence aa”. . . that which 
makes clenr or ascertains the truth of the very fact or point in issue. . . .” 
Commentnries. III. 367. No ‘study’ or item cited as ‘evidence’ by hppellee or 
Amici would ever be admitted into any Federal, or Florida, Court of law 
under the prevailing decisional or statutory rules of evidence. 

Wan Amici really be serious? Imogine this scenario: In the third day’ 
of trial, counsel for Defendant reports to the Court, “Your Honor, I have a 
new witness.” Or, “Your Honor, I move for a mistrial.” The lawyer 
continues, “It seems, Your Honor, last night while watching televiaion, a 
citizen realized he was a witness to this nlteged crime, and he has 
exculpatory evidence for my client. ” The variations on the scenario are as 
limitless as man’s imagination. The likelihood of a person coming forward 
as a witness because he or she hae seen a criminal trial in progreee is 
minimal indeed. 

. 
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less relaxed and self-assured. Fifteen years ago, Judge M. Ray 
Doubles wrote: 

Timid and nervous as they may be about tnlking in 
public, the human nature of the avernge person is 
that he he not photographed for public display. Such 
an ordeal, without question, would not only hamper 
such a witness in his recollection and ability to 
accurately give his testimony, but his demeanor on 
the witness stand would reflect adversely upon the 
weight of his testimony in the minds of the jury to the 
disadvantage of the party for whom his testimony is 
given. 

I 

It is no answer to such a person that the cameru 
itself is hidden in a booth outside the walls of the. 
courtroom. The fact that he knows he is being 
televised would be sufficient to unnerve him. Nor is 
it an answer, as provided in the Colorndo Cnnon, 
that no such witness shall be photographed over his 
express objection. This requires him to take the 
affirimative [sic] ancl register a protest in advance in 
order to protect himself from such an ordenl. He 
may very well feel that to register such a protest 
labels him as a weakling of some sort, and pride may 
prevent him from doing so. 

At the other extreme is the danger inherent in the 
testimony of the witness who is not only willing but 
anxious to be televised as he gives his testimony. He *I 
is a willing actor, and his concern will be with his 
effectiveness as an actor rather than compliance with 
hisoath to tell the truth and nothing but the truth. 

Furthermore, there is the juror to consider. He is 
summoned and required to serve, unless excused, 
irrespective of his desires or the inconvenience it may 
cause him. But here again, he is summoned to listen, 

17 
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ponder and render judgment-not to participate in a 
glamour contest. In his work as a juror he should be 
afforded an environment in which he can concentrate 
on his task as a juror, and not be concerned as to 
whether his frown is doing an injustice to his 
naturally photogenic features, or whether his crooked 
tie and ruffled hair are the butt of jokes, around the 
TV screen at Joe’s Beer Tavern or the Country Club. 

Doub!es, A Camera in the Courtroom, 22 Wash. and Lee 
L&v. 1, 14 (1965). 

\Vhat high standard of justice is promoted by offering a 
different form of “entertainment” to the average American 
household? Amici and Appellee argue that televising the 
Midnight Mass,*’ naturalization proceedings,*6 concerts and 
operas, inter alia, 26 or even the Pope’s Coronation, does not 
detract from the solemnity of those occasions, and therefore, 
it is perfectly acceptable to televise criminal trials. The logic 
of that assertion escapes Appellants. 

Regardless of media’s disclaimer of responsibility’7 in 
connection with the tragic aftermath of the “McDuffie” 
verdict, others have linked the rioting in Miami to the highly 
selective and sensationalized television reporting of in- 
courtroom scenes.*s Attorney and Harvard Law Professor, 
Eric Salzman, producer of the television show, “CBS 
Reports: The McDuffie Trial”, undertook a serious effort to 
understand the McDuffie case, the verdict and its impact on 
the community. Salzman observed that at first he thought 

“PNI Br. at 11, n.19. 
~~Appeliee Br. at 61. 
I”PUS Br. at 12-14. 
Z’See, FNI Br. at 21-22; Appellee’e Br. at 102-104. 
‘“See, /or example, the sworn testimony of City of Miami (Florida) 

Police Chief, Kenneth I. Harms, before the Governor’s Spcciai Commission 
(investigating the causes of the Mny 1980 riots) on July 8, 1960, found in 
AILB at 10-11; see a&o, Appellants’ Brief at 51, n.28. 
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the not guilty verdict in McDuffie was a “red-neck” decision. 
“Salzman Changes Mind About ‘Red-Neck’ Decision”, 
Miami Neros, August 27, 1980, §B, at 5. Because of the riots, 
Salzman studied the trial and the verdict. Salzman “. . . 
had to forage through the video tapes of no fewer than eight 
television stations before [he] could compile footage of the 
trials. He found no one had a complete record , . , , It was 
cut off at the whim of the cameramen or the directors,” Id. 
Then Salzman read the entire 2,500 page transcript of the 
trial. Id. Eventually, having read the entire trig1 transcript 
and completing his investigation, he understood what we, BY 
criminal trial attorneys, understand. The verdict wns 
“correct” based on the “system” and the evidence.“9 

The community did not have the benefit of gavel-to- 
gavel coverage. The media elected to broadcast in 30-60-90 
second clips, the Stote’s witnesses demonstrating how the 
defendants beat the victim, the medical examiner describing 
the fatal wounds, and gross pictures of McDuffie’s injuries. 
Joann Hooker, “CBS Reports: The McDuffie Trial”, Miami 
News, August 27, 1980, §B, at 5. The “surrogates” did not 
televise the hour-after-hour of relentless and damaging cross- 
examination of the State’s witnesses by the defendants’ 
attorneys, nor did media broadcast any of the fatal gaps in 
the State’s case. Little wonder, then, at the community’s, 
inability to understand the acquittal. 

The “surrogates”’ claim, that “public television’s 
broadcast coverage of judicial proceedings is programming of 
great social value”,3* is, under these circumstances, sheer 
hypocrisy. Appellants do not contend that public television is 

%alzman also observed that, in his opinion, the verdict was a result of a 
II . . . series of miscalculations by the Dade County State Attorney’s Office.” 
Miami News, August 27. 1960, SE, at 5, Florida State University College of 
Law Profcsssor, Ken Vinson. came to a similnr conclusion. See. “hlcDuffy 
Verdict Wos’Justice’ “, ’ lbllahossee Democrat, June 9.1950, OA at& 

~*‘PBS hr. nt 723; see also; R’I’NDA Br. at 19.11. 
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“utterly without redeeming social v 
context of a defendant’s right to a fair 
obviously “lacks serious literary, 
scientific value”.31 

ralue”, rather, in the 
and impartial trial, it 
artistic, political or 

D. There Is No Constitutional Basis to Justify 
Televising a Criminnl Triala 

. 

The accused’s Sixth Amendment Right to a fair and 
impartial trial has a preferred position in criminal 
proceedings. Estes v. Texas, supra; Sheppard v. Maxwell, 
384 U.S. 333 (19GG); United States v. Tijerina, 412 F.2d 661 
(10th Cir. 1969). Nothing in the several opinions in Richmond 
Newspapers, Inc., supra, suggests anything to the contrary. 

Even if televising criminal trials “promotes First 
Amendment interests”, as argued by all four of the special 
interest media “surrogates”,33 that is still insufficient 
justification to deny the accused his individual 
Constitutional rights. If “. . . a purported [international] 
treaty obligation of the United States Governpent cannot 
override an individual Constitutional right”, In re Geisser u. 
United States, No. 79-3869, Slip op. at 248 (5th Cir., Oct. 10, 
1980)[citing Geisser u. United States, 513 F.2d 862, 869, n. 11 
(5th Cir. 1975)(citing Reid v. Couert, 354 U.S. 1(1957)], how 
can this Court, consistent with its obligation to the 
Constitution, derogate Appellants’ Sixth Amendment right 
to that of a First Amendment claim? All the media Amici 
missed the point. Because television is different, United 
States v. Columbia Broadcasting System, Inc., supra, and 
because human nature is what it is, even if televising a trial 
fosters First Amendment interests, where a defendant objects 

“CT/., Miller u. Cali/ornin, 413 U.S. X(1973). 
L1~Ap’pellce and four Amici (CBS, CCJ, PBS and RTNDA) have raised 

the issue of State’s Rights. Appellants’ response to that issue is found at 
Point V, infm. 

-%BS Br. at 1-11; FNI Br. at 3-6; PBS Br. at 27-29; RTNDA Br. at 9-16. 

to the presence of electronic or still photographic equipment 
in the courtroom, the Constitution requires that the accused 
be given the benefit of the doubt. Under our system of justice, 
as imperfect as it may be, “ ‘tis far better to err in favor of a 
guilty person than it is to err against an innocent one.” 
Televising. political, administrative aud even legislative 
proceedings is different than televising a criminal trial. The 
public will not be “better” informed by 30.second newsclips 
of a rape victim pointing at the defendant; instead, the 
victim will suffer greater humiliation. Furthermore, if, for 
any reason (including insufficiency of evidence) the 
defendant were to be acquitted, his unwnnted television 
notoriety will follow him to his grave. 

Who will be the humiliated and embarrassed victim’s 
“surrogate”? Who will pick up the gnuntlet for the acquitted 
defendant? What if, while promoting its own Nielsen rntings 
by sensationalizing the news, the media (even inadvertently) 
breaches the jury’s integrity, thereby destroying its ability to 
function fair!y and impartially, with the result thnt an 
innocent person gets convicted? Who will be his champion?“’ 

Amicus PBS contends that Appellants are not entitled to 
relief because of the alleged lack of “facts to substantiate 
their claim that the mere presence of a television camera in 
the courtroom adversely affects witnesses and jurors”. (PBS 
Br. at 26). Counsel for PBS has overlooked the sociological 
and psychological studies relied upon in Appellnnts’ initial 
brief. The Constitutional question turns on subconscious 
considerations. Asking a witness or a juror the question, 
“Will being on television [subconsciouslyj bother you?” is an --- 

““In trial by hattle, clerks, infants, children, and thoseoversixtyyears 
of age were from the first allowed to emplqv ‘champiuna.’ who fought in their 
stead; and subsequently the right Lo employ champions was extended Lo nil 
litigants. Down to the Statute nf \Vestminster I. 1275, c. 41. the champion 
wns ohligecl to swear to his belief in the truth of the cnse set up hy his 
principal, and, if it could he proved that he had sworn falsely, he was linhlc to 
lose a hand or a foot.” Jowitt & Walsh, Dictionary nf lEnglish Luw, 3dP 
(lwl). 
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exercise in futility. If we knew how to consciously measure 
the subliminal, we would have little need for psychologists, 
psychiatrists, psychotherapists and sociologists. 

Amictrs RTNDA offers the most novel argument for 
continuation of the rule: “ . . . [plhotographers and 
electronic journalists [are now] on a par with print reporters 
in their ability to communicate through their respective 
media.” (Br. at 15). There, then, is the real basis for the 
“surrogate’s” efforts to override the accused’s Constitutional 
right, economic competition. Next, the copy editors and the 
typesetters will clamor to have their equipment in the 
Courtroom. Perhaps the solution is to simply move the trial 
- lock, stock and barrel - to the television station or to the 
newspaper’s plant. 

Regardless of the “window dressing” arguments 
advanced by Amici Stntes’ Attorneys General and States’ 
Chief Justices, no organized bar group or professional legal 
society hns taken a position in support of continuing the 
“experiment”. To the contrary, in nddition to the Amici 
briefs filed by the American College of Trial Lawyers and the 
California State Public Defender’s Association, et. al., the 
National Association of Criminal Defense Lawyers has taken 
a firm and unremitting stand against the use of cameras and 
recording equipment in all criminal trialsY5 

Equally important is the position taken by Milwaukee 
County (Wisconsin) District Attorney, E. Michael McCann, 
6‘ . . . [who is] profoundly committed to the position that 
cameras should be excluded from the court when vetoed by the 
defendant.“38 Mr. McCann’s commitment to the 
Constitutional rights of the accused is consistent with the 
highest legal and ethical responsibility imposed by our system. 

%See, ARB at 11-12. 

%Ir. McCenn’s position is clearly stated inn remarkably candid letter 
eddressed to Appellants’ counsel which is reprinted, in its entirety, in ARB 
at 13-14. 
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on a prosecuting attorney. Mr. McCann’s office hns previously 
sought, in an application to this Court, to prevent the 
televising of a criminal trial in an effort to protect the rights of 
the accused, and witnesses, in order to assure that “justice” 
would be served.37 It is remarkable that the Attorney General 
of the State of Wisconsin would press for televising criminal 
trials;even over a defendant’s objection, while those who 
enforce the law on a daily basis, in his own State, oppose the 
presence of television equipment in the courtroom. 

IV. . 

PERMITTING ELECTRONIC MEDIA AND 
STILL PI-IOTOGHAPHIC COVERAGE 
DURING A CRIMINAL TRIAL OVER THE 
DEFENDANT’S OBJECTION, ON BALANCE, 
DENIES THE ACCUSED DUE PROCESS OF 
LAW GUARANTEED BY THE FOURTEENTH 
AMENDMENT. 

The States’ Attorneys General’s Brief concedes the 
“nub” of the question. Where a defendant objects to the 
presence of television equipment, “different” Constitutional 
questions are raised than where there is no objection. (SAG 
Br. at 7, n. 1). As Appellee correctly points out in its Brief at 
111, n. 44, in twenty years Colorado “. . . has never had a 
trial declared constitutionally unfair because of the mere 
presence of a television camera , ,. . .” That is because 
Colorado requires the consent of the defendant!;‘” 

This country was founded on the concept that 

Wee, Stale of Wisconsin u. Mendozo, United Stntes Supreme Cnurt 
Misc. No. A-&LO (Application [or stay of trio1 proceedings pending fi!ing of 
Petition for writ of Certioreri, Denied by Mr. .Justice Stcvenq on April 5, 
1978). 

“See, Colorndn Code of Judiciel Conduct, Cnnnn 3(A)(7)-( IO), 
Colo.Hev.Stet., Vol. 7A (Court IIules), Appendix to Chapter 24; end 
RTNIIA Hr. at A-5. 
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government derived its “. . . just Powers from the Consent of 
the Governed . . .‘I Declaration of Independence, July 4, 
1776. Appellee and Amici would have this Court brush aside, 
in fact ignore, that basic precept. Appellants contend that 
having refused consent, thereby declining to freely and 
voluntarily waive their Constitutional rights, they have been 
denied due process of law. 

The fact that Appellants cannot measure or quantify the 
prejudice sub j&ice is immaterial. “. . . [T]he concept of 
due process of law is not final and fixed . . ,‘I Rochin u. 
California, 332 U.S. 165, 170 (1952). 

As reluctant as this Court may be to reverse the 
convictions of Appellants,33 the Due Process Clause compels 
that result where there has been a violation of the guarantee 
of fairness in a criminal trial.‘0 See, e.g., Tumey u. Ohio, 273 
US. 510 (1927); Betts o. Brady, 316 U.S. 455 (1942); cf., 
Gideon u. Wainwright, 372 U.S. 335 (1963); Estes U. Texas, 
supra.; Sheppard u. Maxwell, supra.; Griffin IJ. People of the 
State o/Illinois, 351 U.S. 12 (1956). 

Appellants’ contention, in a nutshell, is that where a 
defendant objects to the presence of electronic and still 
photographic equipment, they must be excluded from his 
trial or there is a per se violation of his right to due process of 
law.d1 

.-___- -.- 
“‘Mr. Justice Stewart stnted it thusly, ‘I. . . it is not the function of 

this Court to determine innocence or guilt, much less to apply our own 
subjective notions of justice.” Bumper u. North Carolina, 391 U.S. 543, 
550-551, n.lG(l%X3). 

‘*‘Appellec’s and CBS’ reliance on Spencer o. Texas, 385 U.S. 5% 
(19G7), is misplnccd. Spencer dealt with the constitutionality of a Texas 
Rule of Criminal hcedure. as opposed to the substantive rulesub judice. 

~Conversely, where a defendant fails tn object, and where such waiver 
is free nnd voluntary, he ought not be heard to complain. 

A. A Denial of Due Process of Lnw in Cases Inv&ing tho 
Publicity of Criminal Mutters May Be Found Even 
Without nnhffirmative ShowingofActunl Prejudice. 

Appellee and two Amici, CBS and RTNDA, contend 
that Appellants are not entitle’d to reversal of their 
convictions because they are not able to point to speci/ic 
prejudice. CBS argues Appellants’ case was “routine”. (CHS 
Br. at 17-21). It is not unusual that the “black and whit& 
record fails to communicate the true flavor of a case. Gone nre 
the personalities, tensions and pressures. Missing is the ‘Your 
of the greasepaint, the smell of the crowd.” No mntter whose 
version of the facts this Court adopts,” the cnse, the crimes, 
and the manner in which Appellants were detected are 
hardly “routine”.‘3 ’ I’he presence of the television catieros, 
even for just a portion of the trial, established the 
“newsworthiness” of the case.44 

An interesting comparison may be found in the Estes 
case. There, the pretrial motions were televised extensively, 
because media was concerned, at least in part, by Estes’ 

IzAppellants stond on their version of the fncts. Ofnll the mnny counsel 
in this case at this point, only one, the undersigned, wns present in the trial 
court. Appellants contend their version of the facts is occurotc, 
notwithstanding the assertions of CBS’in its Brief at 20-21, n.43 and 48. The 
trial court mode it quite clenr ta trial counsel thnt the lntter “hnd better 
‘clean up’ the record”. App. at 9. And, the trinl judge initinlly snid hc would 
give a spccinlly requested instruction regarding witnesses not watching 
television (App. p. 7), but later thnt dny, when ngnin requested, declined to 
do so (App. 1). 14). Finnlly, prospeclivc juror Warren did ngree, nl tirut. that 
if a camera wns in the courtroom, tbcre was “something special” about the 
case (App. 9). 

“SW Appellee’s Br. nt 84, n.28, dctniling the locnl newspupers’covernge 
of Appellants’trinlsnnd tribulations, 

~WS’ suggest.ion in its Brief nt 18, n.35, that the case was not 
newsworthy because television stntions did not cover the motion tosuppress 
is absurd. In fact, the renson there wns no telcvisinn equipment in the 
courtroom at the time of the motion tosuppress wnr because by the time the 
television slations found out nbout the heuring, it wusover! 
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efforts to preclude live coverage. See, Estes v. Texas, supra., 
331 U.S. at 535.536. The only live telecasting of Estes’ trial 
itself was the closing arguments of the prosecutor and the 
return of the jury’s verdict. Id., at 591, n. 1, and GO& Thus, in 
Estes, there actually was even less “demonstrable” prejudice. 
Appellants contend that the very nature of the problem 
makes “testing” and “measuring” impossible. Thus, a per se 
rule’s is the only workable solution. 

In a rather extraordinary statement, CBS asserts that 
because of the public’s familiarity with, and acceptance of, 
television today, “. . . there is no sound basis for presuming 
that any significant adverse psychological effetis on jurors, 
witnesses or other participants occur.” (CBS Br. at 15). That 
statement is totally unsupported by CBS. Not a single item 
of evidence, not a single psychological study is offered in 
support of that conclusion, nor could there be, for that 
statement is totally contrary to human nature. It is as if 
argument of counsel has been e!evated to evidence! 

Finally, contrary to Appellee’s and Amici’s assertions, 
this Court has indeed fashioned per se rules when necessary 

‘~Appellants urge this Court to adopt a rule which would allow the 
accused (not the “aurrognte”) to be the primary judge of whether his trial 
should be televised. Where a defendant does not object, but a witness, juror 
or other pnrticipnnt does, then the triel judge should have the discretion to 
make such decisions as are consistent with the objector’s individual rights, 
nnd the public’s right to know, es well as the press’ (reasonable) right of 
eccesa in news gathering activities. Interestingly, Hillsborough County, 
Florida Circuit Court Judge Morton J. Hanlon proposed to the Florida 
Constitutional Revision Commission, on August 5, 1977, thot the question 
of televising trials be put on the State’s Referendum Agenda for inclusion 
in the Florida Constitution. This Commisaion declined to put the matter 
on the State ballot. In fact, the proposal never got out of committee. 
Amicus FM’s attorney, Talbot D’Alemberte. was choirman of the Florida 
Constitutional Revision Commiaaion nt the time. 
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to protect an individual’s fundamental Constitutional 
rights.46 

Amicus CBS contends that.the Due Process Clause only 
protects an individual where there is a defect in, or 
impedimert to, “fundamental fairness in fact-finding.” (See, 
CBS Br. at IO, n. 20, and cases cited therein). Appellants 
agree. That is their very argument. The presence of television 
and still photographic equipment in a courtroom over their 
objection gives rise to a departure from fundamental fairness 
in the fact-finding process. 

B. The Failure of the Florida Supreme Court to Conduct 
Scientifically Relinblc and Constitutionnlly Valid 
Studies to Determine the Effects of Televising 
Criminal Trials Fatally Taints the Appellants’ 
Convictions. 

Appellee and several Amici claim that the Florida 

‘“See, e.g., Gilbert u. California, 388 U.S. 263, 273 (1967) (violntion of 
Sixth Amendment right to counsel at post-indictment lineup ut which 
defendant is present results in the nutomutic exclusion of thnt 
identification); see also, United &tea u. Wade, 388 U.S. 218 (19tii’); and 

, Argersinger u. Hamlin, 407 U.S. 25, 37 (1972) (no incercerntion permitted . 
unless defendant has hecn afforded right to counsel at his prosecution); see 
also, Gideon u. Wainwright, 372 U.S. 335 (19G3); end Miranda u. Arizona, 
384 U.S. 43G, 444-445, 467-476 (19GG) (confeaaiona obtained during 

I 
custodial interrogation are inadmissible in State nnd Federal criminal 
trials if certnin procedural anfegunrds have not been ohaervcd, or il’ the 

! suspect has fniled to mokc a knowing, intelligent, and volunlary wniver of 
his Fifth Amendment rights hefore confessing); and Casfenrda u. Purtidu, 
430 U.S. -f&L, 492-493 (1977) (deninl of equal proteclion to try defendant 
under indictment returned by Crnnd Jury from which all persons of 
defendant’s race or color hnve heen intcntionolly excluded by Ihe State 
solely on the bnais of rnce or color); see also, Sunin u. Alahma. 3&W IIS. 
202 (19G5); and Taylor u. Louisionn, 419 U.S. 522,527 (1975) (jury aclccLion .* 
system that operates to exclude women from jury duty does not provide fnir 
cross section of community, and hence violates Sixth Amendment); Peters 
u. Ki//‘, 407 U.S. 493, SO4 (1972) (white may ohjcct on Sixth Amendment 
grounds to the exclusion of blacks in jury selection system nlthough no 
prejudice shown); see oh, Durcn u. Missouri, 439 U.S. 357, X59, n.1 (1979). 
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experiment was “carefully designed and cautiously Perhaps, the most significant response to Appellee’s and 
conducted,“J7 that Florida “carefully evaluated the Amici’s contention, however, is found in the knowledge that 
possibilities of prejudice to defendant’s rights, both when it the Florida Supreme Court could have, nnd should have, 
authorized the experiment . . . and when it established a formulated a meaningful study before it embarked on this _ 
permanent rule,“4n and finally, that “Florida adopted the rule uncharted course. See, ARB at 18, 20-21. The failure to have 
allowing access only after lengthy and deliberate done so implicates the Due Process Clause even without a 
proceedings.“49 showing of specific, measurable prejudice. 

l’hose broad statements are totally unsupported by the 
facts. First,, according to the Docket Sheet in the Florida 
Supreme Court in connection with the Rule change,50 only 
eight trial judges filed reports regarding televised trials 
during the one year experimental period.51 Second, no records 
were kept of the number of criminal trials televised, the 
number of criminal trials not televised, the number of 
defendants who objected, the number who did not; nor were 
any records kept of the number of defendants whose televised 
trials resulted in acquittals, convictions or mistrials, as 
opposed to those defendants whose trials were not televised. 
Third, absolutely no sworn testimony or adversary hearings 
were ever conducted by Florida Supreme Court.ri Cf., In re 
Hearings concerning Canon 35 of the Canons of Judicial 
Ethics, 296 P.2d 465 (Colo. 1956). Finally, suggestions before, 
during and after the experimental period made to the Fiorida 
Supreme Court that experts in the fields of psychology and 
sociology be utilized, were totally ignored.= 

I 

C. The “In House” Post Hoc Office of the State 
Administration (OSCA) Survey Commissioned nnd 
Relied Upon By the Florida Supreme Court to Sustnin 
the Expcrimcnt in Televising Criminal Trinls ie .I 
Constitutionally Deficient and “Scicntificnlly 
Unacceptable”. . 

D. A Close Analysis of the Survey Establishes That 
There is a Constitutionally Significnnt Number of 
Witnesses and Juror Respondents Whose Acte, 
Conduct, Behavior, Self-Perception ond Role in 
Televised Trials Were Affected by the Presence of 
Electronic and Still Photographic Equipment. 

E. Due Process of Law Compels Closing the Courtroom to 
the Camcrn’s Eye. 

“SAG Br. at 6-14. 
~*RTNDA Hr. at 19-20. 
“‘FNI l3r. at 6-15. 

Appellants rely on the arguments in their Initial Brief on 
Points C, D, and E. 

‘*‘In re: Petition of Post-Newsweek Stations, Florida, Inc., 370 So.Pd 764 
(Fla. 1979) [Florida Supreme Court Case No. 48,851. 

There are 266 Circuit Court trial judges in Florida. Only8 responded to 
the Florida Supreme Court’s invitation to file a “report”. Of the 8 reports, 
only 2 favored televising criminal trials (Unker und Green). One wns 
somewhat neutral (!blounts) and the other 5 (Sholtz, Smith, Pate, Hanlon 
and Richardson) were largely opposed to the rule. 

;j]f there were such hearings which included testimony, the resulta nre 
not filed with the Clerk of the Floridn Supreme Court. 

AlSee, ARR at 15-22; see o&o, Appellants’ Brief at 42, and the 
Appendix thereto. AB-11. 

NEITHER TIIE APPELLEE’S NOR ,4 AIICI’S 
BRIEFS JUSTIFIES THE CONTINUED 
TELEVISING AND PHOTOGRAPHING OF 
CRIMINAL TRIALS IN PROGRESS OVER A 
DEFENDANT’S OBJECTION. 

A. The Media Amici Represent Special Interests, and Am 
Not the Public’s “Surrogate”. 
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This Court has a duty to the Constitubion, and to the 
Appellants’ right to a fair and impartial trial. The Amicibriefs 
reflect special interests seeking to divert this Court from its 
duty. HTNDA’s Brief, for example, urges this Court to 
continue the experiment because of the “. . . rich variety of 
approaches in terms of the technical specifications . . .” Id., 
at 24. How that serves as a logical basis for continuing to 
televise a criminal trial over the accused’s objection is beyond 
comprehension. It has been reported that in the past ten years, 
“[clrime certainly brought out the worst in broadcasting in its 
day-by-day exploitation on both the news and entertainment 
segments of the [television] schedule.” Barrett & Sklar, The 
Eye of the Storm: Th2Alfred I. DuPont-Columbia University 
Survey on Broadcast Journalism, 20 (1980). 

The media is not bound by, nor married to, their Code of ’ 
Ethics. For if it were, then “[jlournalists at all times [would] 
show respect for the dignity, privacy, rights, and well-being of 0 
people encountered in the course of gathering and presenting 
news.“s4 Presumably media does strive for accuracy and 
objectivity. However, in reporting, the media rarely considers 
the impact that even a “straight”55 news story has on a 
defendant’s right to be tried by a particular jury which has 
been painstakingly selected by both prosecution and defense 
counsel. See, United States v. Williams, supra. 

Media’s efforts at “self-policing” have ‘been largely 
unsuccessful. Television in particular has been responsible for 
the growth of a new area of tort law, “broadcast liability”, See, 
Perlman & Marks, Broadcast Negligence: Television’s 
Responsibility for Programming, Trial (August 1980). This, 
then, is the ‘*surrogate” in which Appellee and the States’ 
Attorneys General would have us place our trust. 

“‘Code of Ethics of the Society of Professional Journalist-s [see 
subsection on “Fnir I%y”]. 

:;A “sttnight” news story is one ticvt~icl of etlitorifllizing or commentary. 
(InitrdStotesv. Williams, 5Gtl F.2tl4G1.4GG. 11.1 (5th Cir. 1978). 

. 
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Finally, the Appellee and media claims of the 
“surrogates’ ” role as an educator.66 can neither be taken 
seriously, nor serve as a basis to override individunl 
Constitutional rights.57 That nrgument is met by the ILport 
of Palm Beach County Circuit Judge Thomas E. Sholta, 
previously provided to the Court.68 Judge Sholts stated: 

The media claims the right to take still 
photographs, to tnpe and broadcast testimony nnd to 
televise trials because it wishes to educate the public. 
I doubt the intellectual integrity of the media’s 
position in making its request to change ‘Canon 
,‘j’A(7).59 [emphasis added]. 

’ B. Traditional Adherence to Federalism is Insufficient 
Justificntion for Continuing the “Exyeriment” in 
Televising CriminalTrinls. 

How true it is, “politics makes strange bedfellows.” The 
distinguished former Attorney General of the United States, 
Griffin B. Bell, argues on behalf of the Conference of Chief 
Circuit Justices, that this Court ought not interfere with the 
rights of the individual states. 6” Several media Amici”’ press 
that same argument,, in one form or another, along with 
Appellee, who mentioned it in passing.= Ironically, that issue 
is only obliquely raised by the seventeen States which joined 
in the States’ Attorneys General’s Brief.“’ 

:“SeeAppcllee’s Br. at 104-111; FNI Br. 8120-21; PBS Br. nt 12-13. 
%ee Appellee’s Hr. at 111 (Defendunt hns n superior right to a fair 

trial). 
*SAG Hr. at 8, n.2. 
%*‘Rcport to the Florida Supreme Court Regarding the Use of Audip- 

Visual Equipment During the Mark Hermann Murder Trinl,” nt 15. Other 
ohservntions hy Judge Sholts are equally telling. He confirms virtually 
every argument advanced by Appellenta. Id., at 1621. 

VXS Hr. at IO, n.20, RTNDA Ur. at 27-29, PBS Dr. nt 2W5. 
*~Appcllce’s hr. et 112-l 17. 
*‘SAG Hr. 014-G. 
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‘l’he sudden movement towards, and interest in, the 
principles of “E’cderalism” are obviously tied to Mr. Justice 
lichnc~~lis(‘?; dis<clIting opinion in Richmond Newspapers, 
IIIC. u. Virginia, supra, 100 S.Ct. at 2842.2844. ,This issue was 
never raised before at trial, or at any State appellate 
proceeding. A variation on this theme of “federalism” is the 
abortive attempt to apply the “Pullman Abstention 
Doctrine”.“’ These arguments fall far short of the mark. 

In the first place, we are not dealing with an issue 
involving State Court procedure, hence, Appellee’s reliance on 
those cases cited in its Brief at pages 112-113 is misplaced. 
None of I hose cases”” arc relevant to the issue sub judice, nor 
are any of the cases which concern “abstention”.“~ 

Moreover, Appellants do not quarrel with the notion that 
States should be left free to “experiment” in social and 
economic areas as suggested by Mr. Justice Stevens in 

--..._-- 

‘~~A~~pellccs Hr. nt 1 Cl, und CCJ Ur. nt 7, n.11. 
‘k’County Court of Ulster County, New York o. Allen, U.S. ,KJ 

S.Cl . ?I3 (1979) (New York statulory presumption valid), h’ainwright u. 
Sykes, W U.S. 72 (1977) (decision below bnsed on adequate state 
grounds); ilcnderson u. Kibbe, 431 U.S. 145 (1977) (mere erroneous jury 
insfruction hy itself not valid grounds for collateral attack on State Court 
judgment); Whalen u. Roe, 429 U.S. 589 (1977); Murphy u. Florida, 421 
U.S. 794 (1975); Droadrick o. Oklahoma, 413 U.S. 601 (1973) (Broadrick 
reiterated the principle that Constitutional rights are personal and may not 
be raised by third parties. How then does the media litigate the “public’s 
right to know”?); CViUioms o. Florida, 399 U.S. 78 (1970) (six-man 
unanimous jury in noncapital case approved); Spencer u. ‘Texas, 385 t7.S. 
5% (19G7) (State Rule of Procedure not fundamentally unfair); and Deck u. 
Washington, 3G9 U.S. 541 (19G2) (record established that Grand nnd Petit 

juries were not biased tlc+te pervasive pretrial publicily). 

“GStonr o. Pot~e~l, 428 U.S. 46.5 (197G) (l+dernl Courts will not entertain 
State hnhcos corpus convictirms where there has been a full opportunity to 

present IGxirlh Amendment c.1oim.s); 0’SI,ca v. Littlrfon, 414 U.S. 488 
(197-i) (nhslenlion doctrine npl)lies nhscnl irrcporablc harm); Younger 0. 
Morris, .LOl U.S. 37 (1971) (Federal Court will not interfere with pending 
State crimiwl rnses nIlsent hatI faith or hnrcwsmcnt); or Railroad 
Commission o/ ‘i’exns II. J?cllmnn Company, 312 U.S. 49G (1941) (“l’ullmon 
Abstent inn O(*t rinc”). 
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Whalen u. Roe, 429 U.S. 589,597-598, n. 20 (1977). Provided, 
of course, no individual personal Constitutional right is lost 
during the experiment. What Appellee and rtmici fail to 
appreciate, however, is that the televised criminal trial rule is 
neither a social, nor economic, experiment. It is, instead, an 
ill-advised experiment in “living“ jurisprudence, the effects 
of which, at best, are unknown, and at worst, disastrous. 

Former Attorney General Bell dismisses Appellants’ 
arguments as “. . . a paradelO of speculative horrible3 to 
fight phantom issues.” (CCJ Br. at 12, n. 23). That 
“speculative” parade marched through Miami, without a 
permit, in the wake of the McDuffie verdict. The issue was 
real, not illusory, to Adelita Green. See, Green u. State, 377 
So.2d 193 (Fla. 3d DCA 1979) (cert. granted by the Florida 
Supreme Court, Case No, 57,398). Parades are for circuses 
which is what cameras make of the courtroom. 

. 

When one argues for victory, and not for truth, he may be 
assured of just one ally, the devil himself, and that is to whom 
the “clues will be paid” unless this Court ends the 
experiment, 

C. Neither the Application of the “Government In The 
Sunshine” Concept, Nor the Expenditure of Public 
Funds Justifies the Violation of Fundnmentnl ., 
Individual Rights. 

Finally, it is argued that Florida’s commitment to 
“Government In The Sunshine”‘jn nnd the expenditure of 
public money for educntional television,“” justify televising 
criminal trials over a defendant’s objection. Hoth 
propositions border on the ridiculous when measured agninst 
--- 

“:*‘A pcuhz is a large public procession, usunlly including a marchiny: 
band and of n fcativc nnture, held in lyor of an anniversary, a person, (LII 

event, etc., and accompnnied by mnrching band music.” Random House 
Dictionnryo/Eng/ish I~nguofic, 1045 (Unabridged Ed., 1967). 

%‘NI Hr. nt 15-20; Pl3S Hr. nt 23-25. 
WHS Hr. at 7-23. 
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the Constitutional rights of the accused in the framework of 
Our system of criminal justice. 

It is well known, medically, that too much sun can cause 
skin cancers. The “surrogates” do not care what “disease” 
they visit upon the public figure, nor do they care what “. . . 
tattoo [they leave] on the epidermis.” Curlisle u. State, 176 
So. 862, 664 (Fla. 1937). Regardless of the effect on the 
accused, the nightly news “must go on”. Florida’s 
commendabIe commitment to “open government” ought not 
be extended to the point where it devours individual 
Constitutional rights. Florida’s Courts are, and will remain, 
open to the public, even if Appellants prevail. Only the 
television and still photographic equipment will be barred. 
News reporters and the public alike will continue to have 
access to the courtroom. 

How does televising a criminal trinl over the defendant’s 
objection“. . . afford the accused grenter protection than the 
Federal Constitution requires”? (PBS Br. at 26, footnote 
omitted). How does the expenditure of millions of dollnrs on 
public broadcasting justify televising a criminnl trial over a 
defendant’s objection? So whnt if public television now 
r.enches millions of households daily? What do Sesome Street 
and Mr. Roger’s Neighborhood (PBS Br. at 12, n. 14), have to 
do with a defendant’s rights to a fair and impartial trial, and 
Due Process of Law? As Denn Erwin N. Griswold wrote: 

A courtroom is not a stage; and witnesses and 
lawyers, and judges and juries and parties, are not 
players. A trial is not a drama, and is not held for 
public delectation, or even public information. It is 
held for the solemn purpose of endeavoring to 
ascertain the truth; and very careful safeguards 
have been devised out of the experience of many 
years to facilitate that process.70 

:OThe Standards of the I.e,qol Profession: Canon 35 Should Not Be 
Sturmdrrcd, 48 AHA Journal 615,6lG (July 1962). 
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Former Attorney General Bell argues, “. . . thnt under 
the Federnl system, stntes are given broad lntitude to * 
experiment in solving problems.” (CCJ Br. at 7). What 
problems have televising a trial over a defendant’s objection ” 
solved? 

CONCLUSION 

Appellants’ case presents no apparent conscious 
prejudice. However, there are other cases, pending and yet to 
be tried, which will present different and even grenter degrees 
of measurable prejudice. The mere fact that there is no 
“litmus paper” test to measure the subconscious effect of 
televised criminal trials, is insufficient justification to deny 
the relief sought, or to decline to fashion menningful 
guidelines for the bench, the bar and the public. Whntever 

’ affects one man directly, affects all men indirectly.71 

John Donne, the distinguished and revered 16th Century 
English poet said it far more succinctly: 

No man is an island entire of itself; every man is part 
of the main . . . Any man’s death diminishes me 
because I am involved in mankind, and therefore 
never send to know for whom the bell tolls; it tolls for 
thee. 
This Court has a Constitutional obligation to “sound the 

death knell”, to “toll the bell”, to put an end to this ill-advised 
experiment in criminal justice. 

Respectfully submitted, 

JOEL HIRSCHHORN, P.A. 
By: Joel Hirschhorn, Esquire 
742 Northwest 12th Avenue 
Miami, Florida 33136 
(305) .324-5320 
Counsel for Appellants 

;‘An unsolicited letter filed in The Florida Supreme Court by 
“ordinary” citizens eume up Aypellanb’ argument rother well. It ie printed 
in its entirely in ARB nt 27. 
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4etter from Professor Dalton Lancaster, 
lepertment of Communication, The University 
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REPORTOFTHE[WISCONSIN] SUPREMECOURT 
CCMMI’ITEETO MONITOR AND EVALUATETHE USE 

OFAUDIOANDVISUALEQUIPMENTINTHE 
COURTROOM 

(APRIL 1,1979) 

@XCERPTS) 

A. RE: STATE v. DILLAHAUGH 

1. Remarks of Court Observer: 

* l + * * 

The movie camera could be heard by the observer just 
before the rail, but only during very quiet pauses. The shutters 
of the still cameras were clearly audible throughout the trial. 
Id., at7. 

* * * * * 

All wanted photographs of the s-year-old complainant 
who was to take the stand after the recess. 

* * + * * 

There had been some problem the dny before with the 
microphones on the counsel’s table picking up defense 
counsel-client and co-counsel-counsel conversations. 
Apparently, if the volume of a home television set WAS turned 
up high enough, these conversations could be understood. Id., 
at 8. 

* l l * * 

, 
/ 
i 

: j 
i 

. 

While the defendant was testifying, his attorney objected . 
to the fact that the defendant was being photographed with 

App. 2 APP. 3 



one of the exhibits (the paddle used in the alleged battery) in 
his hand, He objected, for the record, that the prosecutor had 
made his client pose in A manner “calculated for picture 
taking and improper.“Id., at 9. 

+ * * + l 

2. Remarks of Trial Judge: 

What, if any, influence do you think the use in the 
courtroom of (a) television cameras, (b) radioequipment, and 
(c) still cameras had on you during the trial? 

I was conscious of their presence, although I couldn’t hear 
the camera shutters, for instance. They had an indirect effect 
in that a large courtroom with good acoustics was used, which 
made it easier to hear the witnesses. The cameras made me 
more aware of my posture, so I SAt erect much of the time. 

* * * * + 

Did the presence in the courtroom of (a) television 
camer,as, (b) radio equipment, and (c) still cameras produce 
more letters, telephone calls, et cetera, than you usually 
receive? 

No, there were some comments from acquaintances who 
had seen me on TV, but I don’t get many calls or letters about 
cases anyway. 

What, if any, impact do you think the use in the 
courtroom of (a) television cameras, (b) radioequipment, and 
(c) still cameras had on the witnesses? 

They were more apprehensive, nervous, scared. The fact 
that it was a full courtroom with a lot of activity may have 
combined with the presence of the cameras to cause this. Id., 
at 11. 
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I * + + + 

What, if any, effect did the use of (a) television cameras, 
(b) radio equipment, and (c) still camerns have on the 
behavior of counsel? 

The’ cameras kffected them in their unconscious actions, 
in the same way the cameras affected me - little things like 
sitting up instead of slouching down, Id., nt 12. 

+ + * * + 

Overall, what is your general evaluation of the use of (a) 
television cameras, (b) radio equipment, and (c) still cameras, 
in the courtroom? 

. 

Basically, I don’t believe in them. If I were charged with a 
crime, I would not want it to be televised or photographed. 

Everything went beautifully in this cnse,‘but this wasn’t a 
serious enough case. There will be trouble with cameras in the 
courtroom in other cases. . . 

If the defendant had been convicted, I would have been 
criticized for not sequestering the jury. As it was, they 
probably watched themselves on TV at night during the trial. 
Id., at 13. 

* * + + I 

3. Remarks of Defense Attorney: 
! 

‘, 
* + * * + I 

I 

To what extent, if any, did (a) television cameras, (b) 
radio equipment, and (c) still cameras distract you from the 
tasks at hand during the trial? 



The still cameras were too loud, there was too much 
movement and jockeying for position by the still 
phot rlgraphers, especially during dramatic moments when 
there was a distracting flurry of activity by the photographers. 

The television cameras in the hallway outside followed 
the jurors entering and leaving the jury room, and I think that 
this had an undue influence on the jurors, giving them almost 
a celebrity status. Id., at 14. 

+ * I * + 

\Vhat effect, if any, did (a) television cameras, (b) radio 
equipment, and (c) still cameras have on the jury? 

There was unnecessary filming of them when they were 
not in the jury box. This placed an undue influence on the jury, 
and they may have been caught up in the drama of the thing. 
The cameras, TV and still, could have affected theirjudgment 
and distracted them from their duty.lcL, at 15. 

4. Remarks of Prosecutor: 

* + + + + 

To what extent, if any, did (a) television cameras, (b) 
radio equipment, and (c) still cameras distract you from the 

.tasks at hand during the trial? 

The clicking of the still cameras was distracting. Id., at 17. 

+ * * * * 

What overall advantages, if any, do you ascribe to the use 
in the courtroom of (a) television cameras, (b) radio 
equipment, and (c) still cameras? 

App. 6 
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The nightly replay was helpful. 

My only concern with camerns is their effect on reluctant 
or frightened wit.nesses. Testifying in public is hard enough 
without putting their performance on television.ld., at 19. 

* + * * * 

B. RE: TIIE MCCOY MURDER CASE 
‘* 

1. Remarks of News Director for Commercial Television 
Station: 

* * * * 1 

All in all, I saw the jury distracted from their ’ 
concentration on testimony perhaps once or twice during the 
entire proceeding; and only one or two jurors at ench of those 
times. Id., at 26. 

* * * I * 

2. Remarks of Trial Juror: 

One juror wrote: “1 would just assoon see cameras in court 
discontinued. It was neither a good or bad experience Lbr me.” 
He also said that his wife received a number of calls on seeing 
him on television, and he expressed the fear that in some cases 
those could be crank calls. Id. 

* * * * + 

C. THETRIAL OF RICHARDTODD BUCK 

1. Remarks of Observer: 

* * l + * 
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Judge Holz, however, claimed that the cameras simply 
add an extra burden on the judge in an already difficult 
situation, for example, an important murder trial . . , The 
defense and prosecution both agreed that they would rather 
try a case without cameras in the courtroom. Their rationale, 
however, differed. The prosecutor claimed that media 
coverage puts the trial in the public eye. For that reason, he 
&aimed, the jury is reluctant to return a harsh verdict. He 
further complained that camera use automatically gives 
defense counsel an issue for appeal. Defense, on the other 
hand, claimed that the notoriety of a covered trial makes the 
jury more reluctant to return a lenient verdict. Id., at 29. 

* * * * * 

In response to the questions as to whether the use of 
cameras resulted in more letters, telephone calls, etc. than he 
usually receives, the judge responded, “definitely.” He alao 
thought that the cameraa have “a noticeable effect” on the 
witnesses. Id., at 30. 

* * * + * 

In his responses to the questions put to him by our 
observer, defense counsel Shellow asserted th$t the presence 
of cameras in the courtroom distracted him from the tasks at 
hand during the trial “regularly.” As to whether the presence 
of cameras affected the strategy of litigation, Mr. Shellow 
declared that “it affected the basic decision of whether we 
would have the defendant take the stand in the case.” He also 
expressed the opinion that the cameraa had “an obvious effect 
on one witness, . . . who was extremely distraught while 
testifying in front of the cameras.” Id., at 31. 

. * * + * 

Our observer points out that defense counsel did not argue 
for a riot guilty verdict at any time during the proceedings, and 

APP. 8 

that the verdict of manslaughter rather than second degree 
murder was regarded as a victory for the defense. When asked 
whether he thought the use of camerns had an effect on the 
fairness of the trial, Mr. Shellow responded, “Certainly. 
Prosecutor Sosney was obviously responding to camcrn use 
during the trial.” Finally, Mr. Shellow indicated that hc would 

I 

have preferted to try the case without cameras in the 
courtroom, asserting that the practice “unfairly prejudices the 
jury. Distorts fact finding, Only one juror during the voir dire 
was candid enough to admit that the cameras might have 
affected him. The others were ‘less than candid,’ when they 
clhimed their use would have no effect.” 

In his responses, defense counsel Glynn said that the 
cameras distracted him “on occasion,” that the presence of 
cameras affected the choice of exhibits offerecl into evidence, 
because of the sensitivity of matters at issue, and hc declared 
that “we changed examination strategy” because of the 
presence of cameras in the courtroom. Id., at 31-32. 

Mr. Sosney [the prosecutor] did not believe that the use of 
cameraa had any effect on the length of the trinl, hut when 
asked whether it had any effect on the outcome of the trial, he 
responded: “It is difficult to speculate. Yet, jurors must feel 
unusual because of the uniqueness of media coverage.” In 
response to the question as to whether the cameras affected the 
fairness of the trial, the prosecutor replied: “If anything, it is 
unfair to the state’s interest and to the people of Wisconsin. . 
The cameras made conscientious people reluctant to pull the 
trigger.” Asked whether, if he had A choice, he would hnve 
preferred to try the case with or without the camcrna in the 
courtroom, Mr. Sosney replied: “The use of catneraa is not 
only unfair to the people of Wisconsin, it adds an unneeded. 
expense to the trial of cases. For example, the jurors were 
sequestered in this case, when they otherwise would not hnve 
been.” Finally, in response to the query as to whether the use of 
cameras had any overall advantages, our observer quotes the 

APP. 9 

I 



BY MR. BLOCK: 
prosecutor as follows: “None, There is not a need for the extra 
coverage allowed by the use of cameras. The media are there 
only to present sensational issues to the public, not to satisfy 
the public’s need to know. This is well illustrated by the 
manner in which the cameras have been used up to this time.” 
Id., at 33. ’ 

GOVERNOR’S DADE COUNTY 
ADVISORY COMMI’M’EE 

DADE COUNTY COURTHOUSE 
73 W. Flagler 

Miami, Florida 

July 8,198O 
6:OOo’clock p.m. 

EXCERPT OF 
KENNETH I. HARMS 

CHIEF OF POLICE. 

THEREUPON: 

KENNETH I. HARMS 

was called as a witness, and, after having been first duly sworn, 
was examined and testified as follows: 

BY MR. BLOCK: 

Chief, for the record, will you please give us your official 
title? 

BY CHIEF HARMS: 

ChiefofPolice of the City of Miami Police Department. 

+ * * + * 

Are you suggesting, and don’t let me put words in your ’ 
mouth, that the media had anything to do with causing the 
riots? 

BY CHIEF HARMS: 

I most certainly am. 

BY MR. BLOCK: 

Are you suggesting that the media’s coverage of the 
McDuffie trial contributed to the riots, the disturbances, or 
therebellion? 

BY CHIEF HARMS: 

Absolutely. 

Understand that this is a prospective that I om sharing 
with you, and this is based on the fact that I am a lifelong 
resident of Dade County, and I have been involved with the 
Criminal Justice System here within this community for in 
excess of twenty years. It is a professional judgment and it is a 
personal judgment. 

* * * * * 

NATIONAL ASSOCIATION OF 
CRlMINAL DEFENSE LAWYERS 

(Officers and seai omitted] 
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RESOLUTION 

OF THE 

ANNUAL GENERAL MEMBERSHIP 
, BUSINESS MEETING 

WHEREAS, traditionally cameras and recording devices 
have been excluded from courtrooms in virtually all 
jurisdictions, and 1 

WHEREAS, the members of the National Association of 
Criminal Defense Lawyers, Inc., as a group of persons 
regularly involved in the trial of criminal cases believe that the 
use of such devices at present could tend to impair the 
integrity of jury trials because of potential and as yet 
undetermined effects upon witnesses, jurors, defendants, 
judges and lawyers, and 

WHEREAS, there do not at present appear to be any 
corresponding benefits to be derived from introduction of such 
devices into trial courtrooms, now therefore, 

BE IT RESOLVED, that the National Association of 
Criminal Defense Lawyers, Inc. declares its opposition to the 
use of cameras and recording equipment in all criminal trials. 

/s/C. ANTHONY FRILOUX, JR. 
Pr&ident 
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OFFICE OF DISTRICT ATTORNEY 
MILWAUKEE COUNTY 

E. Michael McCann District Attorney 

[Seal of Office and address omitted] : 

October 10: 1980 

Mr. Joel Hirschhorn 
Attorney at Law 
742 Northwest 12 Avenue 
Miami, FL 33136 

Re: Chandler v. Florida and State of Wisconsin u. 
James Ray Mendoza 

Dear Mr. Hirschhorn: 

Jon Genrich has kept me closely posted as to the 
correspondence hetween you and him. As you know, we are 
profoundly committed to the position that cameras should be 
excluded from the court when vetoed by the defendant. 
. 

Please feel free to use any of the materials forwnrded to you by 
this office in any manner in which you would feel useful. 

I also wish to assure you of my belief after seeing a number of 
instances where cameras appeared in court that justice is not 
well served by the admission of television cameras to the 
courtroom. 

As an elected official, I can fully appreciate the unique *I 
opportunities for political advancement provided to a district 
attorney or judge by having cameras cover a notorious case. I 
for one firmly believe that the presence of cameras in a 
celebrated case inevitably obliquely or directly npplies 
pressure to a juror to deliver a verdict of guilty, I profoundly 
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respect the jury system and do not casually ascribe 
pusillanious expectations to citizens sitting in judgment on 
another citizen. At the same time, my experience of human 
nnture observed from fifteen years in the working pits of a 
prosecutor’s office convinces me that some sensitive jurors 
may experience unstated pressures from the presence of the 
cameras. A defendant is entitled to have all jurors free from 
any extraneous pressure other than the oath which they take. 

I note that an amicus brief has been filed by a number of 
Attorneys General supporting the cameras in court concept. 
In the abstract, from the often halcyon upper reaches of an 
Attorney General’s office, the proposal may seem attractive 
from a “right to know” approach. At the same time, I know 
Mr. La Follette personally and have always found him to be a 
man of exceptional commitment to justice. I strongly suspect 
that were he to be privy to some of the excesses I have already 
witnessed by cameramen in the court he would change his 
position on the issue. 

1UbA IAl,l/ b. 1”*L1‘~I,lAru,* 
Attorney at Law 

[Address and office notation of receipt omitted] 

. June 8,1977 

The Honorable Alan C. Sundberg 
Justice, Supreme Court of Florida 
Supreme Court Building 
Tallahassee, Florida 32304 

RE: Cameras in the Courtroom - Noise Level of Camera 
Clicks 

Dear Mr. Justice Sundberg: 

Please refer to Hon. C. Gary Williams’ letter to you dated 
June 1,1977. 

The local media has uniformly opposed our position. We 
neither seek nor curry anyone’s favor by our continued stand in 
favor of the defendant’s right to a fair trial. John Donne said it 
best when he noted that no man is an island. I weep when any 
man’s right to a fair trial is tolled for I do not doubt that with 
that toIling every man’s right is lost. 

So we have come to this. Apparently the argument has 
foundered to the point of whether the “Miami Herald” can 
stop Nikons tricking in court or whether this can be overcome 
by the use of a blimp. I have always been big on blimps mysell’; 
the bigger they are the more I like them. 

May I suggest as a compromise that Nikons be allowed to 
use blimps provided that they have a cap over the lens to 
insure the blimp gives no distortion to the photograph.To give 
Leicas equality, they too should remain covered and may use 
blimps (dirigibles for the larger ones) ifthey wish. 

Sincerely yours, 

/s/E. MICHAEL MCCANN 
E. MichaeliMcCann 
District Attorney 

. 

c 

f 

’ I trust the recipients of this letter will signify their support 
or nonsupport in the usual manner in this unusual case and 
that this issue will be resolved quickly. 

The questions remain, however, of; 11 what we are going to 
do to stop the television industry from turning judges green 
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when they run their clips on the evening news; 2) can trial 
judges wear pastel robes in an attempt to counterbalance this 
perfidious move towards the greening of the judiciary; and who 
gets the residuals? 

Respectfully, 

/s/RICHARD C. McFARLAIN --- 
Richard C. McFarlain 

DR. HELEN PENNER ACKERMAN, ED.D. 

Licensed Psychologist 

[Address and Florida Supreme Court Clerk’s notation of filing 
omitted.] I 

December 16,1977 

Justices 
Supreme Court of the State of Florida 
Tallahassee, Florida 32304 

Dear Sirs: 

I have enclosed a copy of a comment which will be published in 
a professional psychological journal. Also enclosed is a copy of 
n letter to me from Dr. Joseph Sanders of the American 
Psychological Association. I do wish to suggest that as you 
evaluate the role of the television camera in the courtroom, 
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you consider having input from the Florida Psychological 
Association and its members. Thank you for considering 
comments from professional organizations. 

Sincerely, 

/s/HELEN ACKERMAN -- 
Helen Ackerman 

Law Offices 

McFARLAIN AND BOB0 

[Firm members names, address and telephone number 
omitted.] 

June 14‘1978 

Joel Hirschhorn, Esq. 
Hirschhorn and Freeman 
742 Northwest 12th Avenue 
Miami, Florida 33136 

Dear Mr. Hirschhorn: 

Tfrank you for your letter of June 9. I truly regret missing * i 
your oral argument in the recent Cameras in the Courtroom 
case, but was tied down with the end of the legislative session. / 
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You inquire regarding the use of Professors Miller and 
ljrigham. #Justice Sundberg tried to arranga some kind of 
arademic review by those gentlemen, as well as people at the 
Lfniversity of Florida, but, to the best of my knowledge, 
nothing came of it. He may now be in a position to have some 
professorial unit study the results so far, but I have not asked 
him. 

I did attend a “viewing” in the basement of the Supreme 
Court which the Court attended as well as counsel for the 
television station, where a station was showing what was 
supposed to he highlights of the year. It was as dismal a 
performance as I have ever seen, and several of the members of 
the Court were amused at the results. Other than that, all I 
know of what has been happening is that Judge Baker, who 
loves show biz, is writing learned memos on how marvelous the 
%nmora trial was, and other judges who are hot to trot to put on 
greasepaint and try the case, are using whatever influence they 
have to convince the court that this whole thing is marvelous. 

An attempt or two has been made to pull the rug out from 
under me as counsel for the Bar in this case. Judith Kreeger, 
whose firm represents some television interests in Miami, is 
Chairman of a Bar Committee, that, unbeknownst to me, sat 
in judgment on this issue. I wrote her a letter, copy enclosed, 
but it didn’t do any good, though she read it to the committee. 
It is my understanding they ended up with a tie vote and are in 
a quandary now, which is a good place for a Bar Committee on 
this subject. 

. 
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I encourage you in your work. I have no objection to your 
using any correspondence of mine. I do fear that the camel now 
has his nose under the flap of the tent and pretty soon the 
hump is going to be in with him and we nre all going to be out in 
the cold in the desert while TV runs the show. 

With best yishes, I am 

Very truly yours, 

/s/RICHARD C. McFARLAlN 
R&hard C. McFarlain 

ALICE M. PADAWER-SINGER, Ph.D. 
130 East 67 Street 

New York, N.Y. 10021 

(212) 737-7897 
., I 

July 7,1978 
1 
1 

J. Hirschhorn, Esq. i 
Hirschhorn 8 Freeman, P.A. I 
742 Northwest 12th Avenue * i 
26 West Fiagler Street * 
Miami, Florida 33136 

Dear Mr. Hirschhorn: 

As you know, I have conducted variousstudies ofjurors in 
courts, including the Free Press-Fair Trial Study and decision 
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making in the twelve-vs.-six-Member Juries under 
Unanimous vs. Non-Unanimous Juries. 

As per your report, I am enclosing the last article 
published which summarizes some of my studies. This article 
was written at the invitation of the American Trial Lawyers 
Association-Rosco Pound Foundation Annual Meeting in 
1977. 

I am enclosing my vita for your information re other 
publications. I have been invited to organize a conference for 
judges at the American Bar Association Conference on August 
& 1978 from 9:30 A.M.. to 12 Noon, and wiI1 present research 
data. 

I believe that it is imperative that a study evaluating the 
effects of TV cameras in court on the behavior of participants 
in a trial should be conducted before one can give a blanket 
approval or disapproval. It is important to ascertain under 

‘what circumstances should trials be televised and/or what 
modifications in televising should be included in a decision to 
allow cameras in court. I am most interested in directing and 
conducting such a study. 

Please keep me informed. 

Sincerely yours, 

/s/ALICE M. PADAWER-SINGER 
Alice M. Padawer-Singer 

-- 

I 

. 

Department of The University of Michigan ” 
COMMUNICATION Ann Arbor, Michignn 48109 

7 August 1980 

Joel Hirschhorn, P.A. 
Attorney at Law 
74!! Northtiest 12th Avenue 
Miami, Florida 33136 

Dear Joel: 

Enclosed, as you requested, are copies of several 
documents related to my proposed controlled experiment on 
the issue of cameras in the court.room. hlcluded are A 

description of the experiment, an abstrnct of the proposed 
study, and correspondence with vnrious members of the 
judiciary in Indiana and Michigan. I have heen trying for 
several years (first in Indiann and now in Michigan) to get 
approval from the state supreme courts for the study. 
Tentative approval from the chief justice of Indiana was 
withdrawn after I secured the cooperation of trial judges. 

My proposed study would differ from so-called 
“experiments” conducted or under way in several states in two 
fundamental and significant respects. (1) Other varinblcs or 
factors would be held constant while the crucial or 
independent variables to be tested (such as the presence or 
absence of cameras) wquld be manipulated or changed. (2) 
Aspects of the behavior of trial participnnts under those 
differing conditions would be actually and rcliahly mcnsurcd. 

I 

. ; 

I 
: ! 

To the best of my knowledge, none of the pilot programs 
masquerading as “experiments” in various states has 
measured the behavior of trial participants (with cameras 
absent and present) in a scientifically valid manner. With a 
very few notable and more sophisticated exceptions, the 
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nsk various participants whether they were affected by the 
’ i cameras. Such a procedure is inadequate, laughable, or both. 

Surely most attorneys and journalists have had the experience 
of questioning a person who would say one thing in public and 
the exact opposite in private. 

As you know, the research for my doctoral dissertation on 
the issue of cameras in the courtroom is complete, but the data 
are yet to be annlyzed and the document written. In the 
dissertation, I will examine several aspects of two sensational 
murder trials in Indianapolis. Defendants for the same crimes 
were granted separate trials; television cameras had access to 
one of the trials and were excluded from the other. Although 
the findings will be interesting, they are not ready and they 
will not be definitive. Although those two trials provided an 
opportunity for a study far more rigorous than most of those 
being referred to as “experimenls” elsewhere, too many 
variables remained uncontrolled. Thedata must becautiously 
interpreted. 

I regret that I cannot provide you (and others) with some 
scientifically valid data that clearly show what impact and 
presence of cameras has on trial participants. But I am 
cheered by the fact that no one else can either. Such data, to 
the best of my knowledge, do not exist. 

Yours sincerely, 

/s/DALTON LANCASTER 
Dalton Lancaster 
Assistant Professor 

tJudges: Supreme Court - b’lorida 
[hearing the stamp,] “ Filed: Dec. 5,1978 

Clerk, Supreme Court” 

Gentlemen: * 

We sincerely hope that you will have the integrity to forbid 
televising in courtrooms. 

Television is primarily an entertainment medium, and it is 
unjust to bring anyone to trial in its eye. 

As for Justice - she should remain blindfolded -not have one 
eye peeking at TV cameras. Lawyers, and some judges may’ 
enjoy acting in front of TV, but the person on trial should not 
be under that added strain. 

It will be a sad day indeed if Florida adds courtroom trials to its 
tourist attractions. 

Sincerely, 

/s/MR. ANDMxS. J. W. LIVINGSTON 
522 Shell Point 
Fort Myers, Florida 33908 

Nov. Z&78 
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1, 

2. 

3. 

4, 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

POTENTIAL ,WITNESSES $7~0 RELDCT~~TL~~' 
COOPERATEIN CRIMItiAL LITIGATION AND 
WOULD NQT Do so IF THEY ANTICIPATED 
TELEVISION COVERAGE 

Rape and other sexual offense victims. 

Older witnesses. 

Witnesses (particularly women)' living alone. 

Victims of particularly violent,crimes. 

Prostitutes, addicts, transients and other 
subculturals. 1 

Closet homosexuals ,and others who lead dual 
lives. 

Reputable persons and agencies who may be 
embarrassed by disclosure of matters which are 
simply incidental to the trial,(e.g., banks, 
hospital, medical, corporate employees). 

Child witnesses who are- deterred by cautious 
parents. 

Witnesses who 'fear reprisals. 

Witnesses who fear being-made fool of by some cross- 
examiner. 

Witnesses in domestic crimes. 

Confederates and co-defendants.'. 
. 
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